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Abstact

Traditivnally Tele-communications and broadeasting  originated from
different reguwlotory cultures. In the past Tele-communicarions and
Brogdeasting markets within the EU were state-owned monopoties. In the
90’s the EU forced Member States to liberalize their Tele-communications
markets. On the Breadcasting side EU found it difficult to develop a
regutatory regime concerning conlent and culivre. Member Statey had the
sole power over these jssues. But convergence berween these sectors and
information technolagies allow the EU to regulate iy new qrea. This
artivie will examine the development of convergence und its legal and
regulatory implications.

L.intreduction

The dictionary’ definition of Convergence is ‘the act of converging and
especially moving toward union or naiformity’. According to Gibbons, there
are thige types of comvergence: technological convergence, trans-froptier
convergence and regulatory convergense.” Technological convergence may
occur within an industry or different types of industrics regulated by
different rules and regulatory bodies. The first type (iatra-sector) may ocour
mostly in the felecommunications sector. On the basis of technological
developments, the difference between mobile networks and fixed networks
was minimized. The second type {inter-secter) occurred  in -
welecommunications and media (i.e. broadeasting) sectors. The Information
Technologies sector can alse be added to these two, In this article, we deal
with inter-sector convergence and the fuivre of regulatory bodies in
telecommunications and media sectors.,
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By folluwing Cibbons” lassiflcation diis wticle deals wiih Technolpgival
convergence and its implications for regulatory space. As described below,
copvergenae covers ¢ huge area. And within the contest of this aricle only 2
Himitted area of convergence i3 examined. Now Digital TV s a comman
form of convergence. Over a quarter of UK households have digital TV,
After examining the Buropean and British approach 1o convergence, the
regulation of Digial TV wiil be the pomt 1o fotus on,

2. Description

OFTEL” din ity second submission @ the Parliamentary Seleet Committec:
Bevond the elephone. the elevision and the PO 1) described convergence
a3 the coming together of the fo }L:-mz‘zg activiiies;

a. Telecommunications - voice and dalg services-
B Computing - both hardware aad sofiware-

Hrozdeast and other networked sudic-visual services

f)

4. Any combinations of the above {c.y, imeractive scrvices)

T the Commssion’s Green Paper the r:x&mg}{&%s of convergance are given as
helow

— Heomme-banking and home-shopping ovor the Internet,
- Yoice over the [ptemet;

— E-mmail, data and World Wide Web acces? over mobile chone nesworks,
and the use of wireless inks 1o homes and businesses 1o connset them {o the
fixed leiecommunications setwaorks:

- Date services over digital broadeasting platforms:

- On-iine services combined with telovision vie systems such as Web-TV,
zs well as debvery via digial satelltes and cable wmodeimns;

- Webcasting of news, sports, congeris and of other audiavisual sgrvices,

There are two groups in the convergence debate: “maximalists” belicove that
convergence will orour 1o every dreg and there will be fster movament
towards  converged envuonmeat. However, “munimaiists’ digue that
convergence will pot take place in « short period of fime and it will not
secur over the whole mzz:kct\ They give Digital TY as an cxamiple, Digital
TV was bagcally built on ihe tonventional TV cuncept and provides some
sew convarged services, Buat s still seen as TV,
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3. Kegulating Telecommunications and Media: The Differences

The Telecornmunications and Broadcasting sectors come from different
regulatory waditions.

The Telecommunications Sectorn
4. ‘Carrier-regulated” with the obligation o ensure universal service
b.  To provide non-discriminatory access and
<. Nottointerfere with conient.

The Media sector has been highly regulated with controls on the content of
the broadcast.

In the Telecommunications Sector the flow of communication is
a. Interactive and
b One-to-one
In Broadeasting, the communication flow is traditionally
a. Quete-many and
b.  Non-interaciive

Telecommunications has nothing fo do with content. This i because it
comes from voice telephony, and in voice telephony the important rule is
privacy. But the Broadecasting Media comes from radio and television and
public influence is the main issue.”

Almost every government has used broadcasting as a mcans to promote ifs
ideas and policies, In addition, taking into account the significant role that
broadcasting plays in the functioning of a demecratic society, there were
measures  fo preserve pduralism and & balanced  range  of
choices/programmes 50 8s 1o cater for different groups/ audiences {e.g.
minpers, minorities, eic.} as well as o promote national heritage, culturat
diversity and different viewpoints.”

The focng of the regulatory frargework for the telecommunications sestor
has been on uetworks and service provisions but not on the conlent
regiiation carried over those nefworks.

In telecommunications services all users are treated alike in terms of prices
and provision of service quality. But in the broadcasting sectar all users are
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not treated giike, Content regulation takes account of the different needs
expressed by the audience: children. cultural minorities, religious beliefs
ate. Media regalation 18 more complicated compared 1o telecommunications
because it has cuitural, soctal and polutical concerns and these concerns
change from communily fo community and from siafe-to-state. But
welecommaomeation rulés are nniversal and they e applicable to ail states.

4. The problems of EU regulntion of Convergence

1. The indusirial seciors that are suhject fo convergence start from very
Cifferent leveis and methods of regulation. The telecoiimunicatinns sector is
biberalised but nmot umformly so, supervised by independent national
regulators, with a comprehensive BU law framework, and subject to general
antitrust veview. The breadessfing seetor remains heavily  regulated
natiomally, with minimal EU rules i place, and without wandatory arm’s
length supervision, Information fechaoiogy has generally escaped regulation
at either Iovel, Hence, current reglation 1s highly asymmetrical”

Commisston  directives have proved very Imporiast in  promoting
liberalization. Article 90(3) of the Treaty entitles the Commission (o issue
directives or decisions direcily 1o meraber states in order 10 ensure the
applicarion of compeiition rules provided in the Treaty to undertakings (be
they private or public) with special or exclusive rights. Since this provision
includes public televomnunications aperators (PTOs), the Commission has
been able to use it 1 bypass the voung of directives by the Council of
Ministers. Ou thal basis, a number of directives were issucd by the
Commission  Jor the liberalization of iclecommunications terminal
equipment, services, sateliite communications, cable ielevision networks,
mobile and persona! communications and for full competition.”

Member states want it regolate the broadeasting seotor with doraestic
legistation. Onc of the very few instances of EI} legisiation in the
hroadeasting sector 18 “The Television Withont Frouatiers” directive. In the
Tegislative process the German delegation insisted on the Council attaching
a written stateraent to the Directive deseribing the provision as “politically’
rather than “legoily” binding. This change made the Directive open o
mterpretation and, furthermore, offectively prevented the Commission from
bringing Member States 1o court for failing to reach quots goals, and thus
reaching the Direetive.”

2. From an institationa perspeetive, the duat probioms of the requisiic seeps
and wvel of regulation present themselves with particular urgency in this
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area, where market developments regularly cutpace attempts at regulstory
reform,

3. These problems are compounded by the iack of a coherent legal
framework. within which they can be addressed, other than geners
principles of BU law,

Unlike the convergence between iechnologies, convergence through EU
Law s not mainly a4 horizontal process, it has an important vertical, or
higrarchical, dimension. 1t is predicated upon the supremacy of European
law foward the legal norms established at & higher systematic lovel
Inversely, such convergence takes place through ihe ;tmp‘imemztz{)zz at
national level of EU nomms elaborated by way of harmonisation,”

5. The Green Paper on Convergence®

The Convergence Green Paper is based on fhree Tundamental premises:

a. That a technology and market driven process of COﬁ\’fﬁIgBI‘l(ie is
oceurring:

b, That this process is of pre-eminent potential significance to job
creation, growth, regional and global cconomic imegration, as well
as overall Eoropean competitiveness,

c. That obtaining the requisite regulatory mix 1o promote the
copvergence pricess is key ¢ maxinusing the desired benefits
therect,

Tit taking these reflections further and bullding on the areay identificd sbove,
the Commission believes i would be usefs! to despen the debate on three
key issues’, namely:

1. Access o networks and digital gateways in s converging environment

2. Creating the framework for investment, innovation, and eéncouraging
European content production, distzibution and availability, and

3. Ensuring a balanced approach io regulation

Thesc are thres of the key themes raised in the oral and written comments.””
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6. Wit to Reguolate

The development of multi-channel service provision and the aaticipated wse
of digiial technoiogy have essentially remmzsd the ‘ipc,t,[mm harrier (o eniry.
As the UK Green Faper on i‘om«els;ez}w states T{rihe presumplion that
broudeasting and communicanons should be regulated shoeid therefore in
general be reversed” 8o, negative conient regulation beooomes maore
important than positive content cegulalion and new issues, apart from
confent regulation, gain more \POMEE,

Thers are three issues raiscd in the concept of reguiating Digital TV
4 Conditional Access Svstems (CA}
b. Parental Contrel Systorms
¢. Electronic Program Guide (ERGY

Apatt from these caepories ownership lmits and oross-media ownership
subjects are also discussed among writers but they are common ssues of
media and broadeasting sectors aad not speoific issues for convergence.
Here only the tssues raised {from convergence are examined,

a. Conditienal Access Systems:

Access systents iave been used for two decades. They were wsed in
analogue technology as well as digirall But the significent differcnee
between the twa 15 the expansion of subscoription broadousting services and
interactive services,

The operstors of these CA systems are commonly referved to as
“gatekeepers”. Hecause they control the viewers sccess o services, In other
wards, only viewers who have (he suitable equipment for reception and pay
for 1t can access the services supplied by these operators.

There is a common digial broadeasting standard within the EU (DVB) bat
there ix no condivonal access standard. The European Commission’s
attempt to impose a corunon standord for CA failed becuuse of opposition
from broadeasters dominant in the existing analogue pav-TV nunket. The
existing broadeasters have already developed therr own CA systems and
made IRvestments,

Upon this Tature, the Europenn Commission developed another approsch
that s cadied ‘mmulgerypt’. There wiil be a common interfuce on the sct-fop-
hoxes in addition (o the embetddad CA of broadeaster, and viewers oan
purchase a card {similar 1o PCMCIA cavds used in lupiops; and watch other
subscription services.
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Om the one hand, the EU tried to launch the multicrypt systers as a EU
standard, on the other hand it regulated the existing operators of digital

platforms. Directive 95/47 on the Use of Standards for the Transmission of

Television Signals stated that;

Member sigptes shall take g necessary measures to ensure that the
aperators of conditional access services, irrespective of the means of
transmdssion .

-offer o all breoadcasters, on a fair, reasonable and non-
discriminatory basis, technical services enabling the broadcasters’
digitaily-transmigted services to be received by viewers nutherized by
means of deciders adminisirated by the servicg operators, and comply
with Community competition low, in partcular if a dominant position
appears.

-keep separate financlal accounis pregarding thelr activity as
vanditional access providers.

Within this perspective, OFTEL published 4 document on the Pricing of
Conditional Access Services for Digital Television in October 1997%
According to this document:

2.3. The equipment in most viewers” homes will only give access to puy
television services wsing the particidar conditional access  system
incorporated in o the set-top-box. Conditional access svstem B is therefore
not a substitute for conditional access system A, Since set-top-boxes will, at
least initially, be relatively expensive’ there are likely to be significant
switching costs for households wishing to change to a different conditional
access system reguiring the use of a different ser-top-box.

2.4, Conzent providery are likely i urn 10 pse the gystem giving access fo
the greatest wumber of subscribers. The position is therefore likely 1o be one
which is self-reinforcing and which rival systemy are likely to find difficult
to bregk.

Apant from these sector specific regulstions, competition Jaw is ancther way
to regulate CAs. By the $0s, ‘essential facilities doctring” had been the
subject of attention. I started with Commission’s decision in Sealink/ B&1 -
Holyhead " in 1992. The expression ‘essential facility” was used in
sitnations where an undertaking seeks access o a physical infrastructure
such as a port, airport or pipeling and case law add other sitvations like to
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supply raw  materinl iCommercisi Sebronts
intellectual property rights (Magill ™, According to Vﬂzz»h i1 z%ze context of
Article 82, the essential fuctlings dectrine 18 4 nutmyal consequonce OfF the
Judgerment ip Commerzial Solvents, that a refusal o supply a custorner in a
down stream market would smount 1o an abuse i the effect would be to
eliminate aff competition in that marker,” Holyhead i a scaport and base
for fervies navigmiing frem UK o [reland. Affer privabsation Holvhead was
operated by a firm. which also ran o forry service, Mher Terry services
avguied that the port operatos gave prierity 10 48 wn ferry services. Ax seen
from the context. this case Is very simdlar to siations in CA - Generally CA
OperatTs alvo own o number of TV channels So. they could grve priesity o
ihigir vhimmely, The managament spouciure 12 pot fransparent and they could
troat diftersntly 1o difforent channels,

|
‘

The wnin poiet b1 the essential (aciizies doctrine’ is the nature of the
faciiityy it must foc mapossinde o very difficult o duplicate this facility. In
Oscar Bromser Cotumission decided that 2 nowspaper  distribution
etwork (home deliveryl is not gn essential facility, becuose there are
several other wayy T“O’ aewspaper delivery, and 11 v not pmpossibie o
establish another home delivery nysrem,

s g

Herg, in digital TV, set-top-boxes with simuierypt coding systems could
form an essential fac zht; It & very difficuit to duplicats the service: each
set-top-box costs not tess than £200) and i o digital platform reaches more
thaur five million komes, @ i the case of Sky digital, # is neacly unpossthle
1o duplicate this service,

b, Parentai Controd Systems

In their final report DYE Regulatory eroup deseribed the key principles of
parental control in converged envirenment as below™

- Within o converged world, g technological or plaformenentral solation for
horizontally moilied regulstory treatment of content can provide geeater
copsistency . both tor conlent packagers and consumerns.

I mediz eavironnent that includes Intorses content, boti the prisciple of
scarcity and the practicabity of waditiongl government broadeast segulaiion
iy be dimintihed,

Traditional regulatory systems in o convorged onvirenmest may be
maiatainable only a}zzowh noonsistont treaimant of conient, Crrounds for
malating ;}m“:;-.;:,m: conent av ogn objest of : could inchyde {3}




technodogical means of delivery, {(b) domestic origin of content, and(c) size
of audience. All of these would raise practical, policy, and administrative
diffienliies,

. As volume of content increasss, viewers may jncressingly rely on
metaipformation about contert and fltering or navigating methods for
sorting metainformation, both for positive selection of desired material and
blocking of offensive material, Muarkets in metainformation may play a
cenitral role in g converged environment. Parents, goverpments, or content
packagers, bowever, may prefer that access to meiainformation for parental
control pot be market-dependant.

- Availahility of raling and filtering systems may make self-regulation for
parental control purposes an increasingly viable opton in the converged
media environment.

Parental control systems are mostly related with content regulation, Before
the digital revolution the spectrum was too narrow o broadcast themaltic
channels and regulstors tried to keep the balance. With Digiial TV it
hecomes easier 0 launch bundreds of channels, so adult and viclent
contents are commenly breadeasted in digital platforms.

One of the main goals of Eumgean comtent regulation is ‘restricting children
from access t¢ adult content’ . In order to reach this goal filter tools and
EPGs can be used in the following two ways:

a. Tradidonal way of protection 18 parental lock on TV sets. The
channel showing adult materials can be Jocked and the child 15 not
abie to watch them,

b. Filtering Tools: raditional parental ock is only locks the channels
buf nothing to do with ordinary chanaels showing adult material in
thelr schedute. In 1996 the V-chip was mandated hy US
govermment, TV gets having screens bigger than 13 inches installed
with V.chip, The content is marked and the V-chip controls, if
there is programming of adult material the TV st does not show it
This technology s for analogue TV seis bul '# can be easily
transferred to digital,
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c. Electronic Program Guide

EPG can be listed under CA but it is incronsing s powers and therefore
nesds to he examined separately. EGP {5 & new kind of teletwoxt, but it 15
more than teletext, According to ITC code of conduct™ "EPG Service is an
wnformation service, which can include visual images. relating to the
promotion, listing or selection of television programmes of services, or
aher services where more than one service s available (pura8i  The
consumer is zble to nuvigate Detween services without refercnee to the
multiplex that carrics them. (he EPG thereby comccaling the complexity
trom the viewer. With EPG one can eastly reach program listings and
detatled information. and mark the program he wints 1o watch. So, EPG s
very important [or competitors i the markoet. At the very beginning,
platform operators only put their own channels o the Hxtings.

Frons o regulatory perspeclive contref of the EPG s importunt as it provides
a daly opportinity o influence viewing shares. The aavigation technology
provides fur strategic control of the Qighal TY industry. as they are the first
service that confronts the viewer and they imform the consumer of the
services that are avallable. The EPG will be the de facto method by which
the consumay will control daily scheduting ax well 4% the means by which
service providers will market their content 10 comsumers. A the andicnce
becomes increasingly fragmented across multiple channels the navzgat;or‘
sottware will become the crucial toel for influcncing viewing patierns,™

The potential for abuse is obvious given the porpose of the EPG. Consumer
sejection of programuning services may be influcnced by the pavigation
software, and any bias (0 the listimg will have serious impheations for
content providars.

Oftel™ has faken u very broad definitional view of conditional aceess
services; it has ¢laimed the disputed right to regulate afl EFGs that are
marricd o 3 conditional access sysiem, taking the view that the EPG s an
integrai element of the conditional accesy system. Afthough not specific on
the detanls, Oftel will, by regulation, seek o prevenl any resinction of
competition hetween broadeasters on e BPG.

The EPG provides an example of & regulatury Issee whore arguably the
responsibilities of both the 1TC and Ofich overlap, as the TFC has published
a Coda of Conduct for the provision of EPG systenss. While the Code s
very detailed, the terms of aceess are very yague, sfating only Wt soeess
must be provided on fair, reasonable and non-discrimnalory irms.




7. How te Regulate: De-regulation, Re-regulation, Self-reguintion

It you consider the media products as purely commercial and without
political and social significance then regulation will no longer be necessary
in the middie and ¢he fong term, Nowadays it is wue that broadeasters
primarily deal with entertoinment but they also have potential of
‘mediation”. They are windows of our houses that are open to the world. We
watch their choices. Therefore, there ts a public interest and need for
regulation.

With news forms of media the main issuc 18 not de-regslation but re-
regulation. Of course media owners argue for de-regulation but it does not
serve public interest The need for existing regulatory bodies in order fo fit
the new valies of converged age forced governments o change.

Do convergent media nesds convergent regulation?

The response of the UK o this question is OFCOM™ In the
Telecommunications White Paper® the reasons were given as below

8 2.7 The current framework for reguiation of communicuations in the UK
is complex, Technology kas alse moved faster than regulation can keep
up. As convergence continues o gecelerate, such complexity and potential
Sor confusion will only increase ynless regulation is reformed

822 We thergfore need a simpler and more flexibie system. It will be
essential for the regulator 10 have delegpated powers to act independenily
in respanse o fast-changing circumstances. The svstem showld also
recognise that content and networks, In econwmic ferms, are becoming
more and more intertwined. Networks are often worthiess without confent,
bul, in the early stages of network development, a compony can't sell
conterst unless it can build out ity own retwork or gel access ta someone
else's. ' '

There is also & debate hetween sector specific reguiation and competition
faw, Competition riles are applied in convergence as well. 1t is true that the
sector-independent  character of competition Isw makes it 2z {lexible
horizontal tool setting the broader regolatory framework, Nevertheless, as
inferred from the analysis sbove, the fulfilment of explicit objectives,
especially public interest aims, requires concrete regulation. Such specific
regulatory measures can safeguard public interest objectives while at the




same tme provide o wmore clear and cossislent {rumework for the
application of competition rules,

8. Conclusion

According to Oftel’s latest research®™ 11 million UK homes - 45% - are
connedted o the Internet, However, almost all of these houses are connected
via parrow band dial up access. Narrowband access does aot allow usors
watchtng video as they do with TV sets. Another Oftel research work on
Digital TVY (published in Septeraber 2001} shows that people think digial
TV means more channels and more choice, They rarely use interactive
services, only a few of them have used e-mail via set top-box. Although the
roguiators attach excessive importance 10 the EPG, people ke ‘the Hst’ as a
continuous one, rather than a hicrarchical ene. However, ¢hapne! jdentity
and branding have become crucial, given the few seconds {maximum}
which viewers will give a channel o ‘prove’ itself of interest,

The Culture, Media and Sport Commitiee of the UK House of Commons, in
ity Fourth Report on the Muliimedia Revolution suggested that the Intecnst
would become increasingly a platform for andio-visual coptent barely
distinguishable {rom broadeastmg content, This does not mean that it can be
subject to regulation comparable to broadcasting (para. 1143,

A further point of some importance is that there 15 no single new media
form or market, and ¢ 15 fikely that such upiform markets will remain
distinot from esach other; for imstance, there g still a clear distinction
between television-type  services and on-line  services. Technologic
convergence may be lmminent in the form of relevision internet acgess for
Web TV} becoming cheaply available, but the cultures remaimn radically
differenr.™

As mentioned defore the diflerence in regulatory traditions of‘ interast and
broadeasting influcnced the regulation efforts of comvergence.” The market
is getling bigger and players are also growing very rapidly, Plavers want the
market regulated by compeiition rules. The general competilion provisions
of the EU Treaty alone are not adeguate to dealing with the chalienges of
convergence.

The restrictions on ownership should be removed. Convergence and digutal
TV need miore investiient than analogue broadousting does. Supplviag set-
top-boxes, morc satellite transponders, software, CA systems mean more
investment  and these investinents can oniy be made by ‘crosse
subsidisation’. For digital platformns, monopotization of market is not such a
harmfu! developmont. The imporiant point is regulating the digital platforem
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and letting it open o all competitorns in the broadcasting market, Tt should be
nofed that in some EU countrdes such as Greece single digital platform is
apticipated. In order to prevent misuse sources having single platform shall
be preferable, The UK shouid follow the same approach and let Sky TV
dominate the market, But on the other hand all free-to-air channels and
gther subscription channels must take place on the Sky platform (frem the
end of 2001 most of them already on sky digital} and conditions suppiied
must be adequate to all competitors.

It appears that regulating convergence by the EU will not create a Europe-
wide regulatory body, The BEU will prepare some guidelines for members
when necessary and pational reguiators will be in charge in the foresceable
future, Regulating mediz is still s nationsl issue and it is very difficult for
convergence 1o change this sitaation. With slight changes, conventionat TV
still remains as the best choice for most houses. Regulation in ordinary
broadeasting will be needed for a leng time. In the mulb-channel world
content reguiators should smoothien the rules and let people seif-regulate
themselves.
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