EFRIEES AT VR N AE e B
VERGILENEBILIR GELIRIN TARIFi (*)
Yazan : Prof. Dr. Roy G. BLAKEY | Ceviren: Dr, Resat AKTAN

Turkwyenin yeni gelir vergisi : Son yillarda Tiirkiye yeni bir ge-
lir vergisi kabul etmigtir. Anladigima gére, halen bu vergi milli vari-
dat sisteminin en o6nemli bir parcasimi teskil etmektedir; ve gerek bu
vergl gerekse Tiurk ekonomisi gelistikce gelir vergisinin ehemmiyeti
daha fazla da artacaktir. Onemli vergilerin ekserisinde oldugu gibi bu
yeni vergi de, tabil olarak, bircok tenkitlere ugramistir. Bu sebeple,
kanunun yeniden gozden gecirilmesi ve hiikiimlerinde bazi degismeler
yvapilmasi hususunda pek cok talepler mevcuttur.

Amerika’nin yeni gelir vergisi : Bundan kirk sene kadar evvel,
uzun munakagalar ve miicadeleler sonunda Birlesik Amerika Devlet-
leri yeni bir gelir vergisi kabul etti. Bu verginin ilk tatbikat yillarin-
da elde edilen gelir yekin devlet varidatinin pek kiiciik bir kismini,
ancak onda birden daha azini tegkil ediyordu. Buna karsilik, son yil-
larda gelir vergisi Amerikan maliye sisteminin en esasli bir varidat
kaynagi haline geldi ve yek(inu pek cok artan devlet gelirlerinin yari-
sinl ild dortte telinii temine basladi.

Bu kirk yillik devre zarfinda gelir vergisi kanunu pek cok defa-
lar degigtirildi. Bu degisikliklerin bazilari ufak, ehemmiyetsiz seyler
oldugu halde diger hazilari ehemmiyetli seylerdir. Mamafih, bu tadil-
lerin hemen hepsi de su tic sebepten birisi icin yapilmisti : Verginin
hasilatini artirmak veya vergi adaletini daha fazla temin etmek veya-
hut 'verginin idaresini daha kolay bir hale getirmek.

Farkl: ekmnamaﬁw farkl vergilere ihtiyac gésterirler : Tiurk eko-
11{:.-1111,51 Amerikan ekonomisinden bir _hayli farklidir ve bundan dola-
yidir ki Tirkiye'nin malil ihtiyaglar: bizimkilerden farklidir. Bununla
beraber, Tlrk ekonomisinin bundan on yil sonra Amerikan ekonomisi-

(*) Istanbul Universitesi Iktisat Fakiiltesinde 21 Nisan 1953 tarihinde wve-
rilen konferanstir.
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ne gimdi oldugundan cok daha fazla benzeyebilecegine dair emareler
de mevcuttur. Ileride Tiirkiye'nin gelir vergisi dolayisiyle karsilasa-
cagi meselelerden bazilarinin Amerikamin  mazide karsilagtig: bazi
gelir vergisi meselelerine benzemesi hic de gayri miimkiin degildir.
Mamafih, Birlegik Amerika'nin gelir vergisi ile ilgili biitiin mesele-
leri hallettigini soylemek istemiyorum; hakikatte halledememigtir ve
meseleler hal carelerinden daha siir’atle artiyor gibidir. Bununla be-
raber, bizim bazi tecriibelerimiz sizler icin istifadeli olabilir.

Iste bu sebepledir ki Amerika’'nin karsilastigi bu nevi meselele-
rin bazilarini ve bunlara ait tatbik ettigimiz hal carelerini gozden ge-
cirmenin burada bulunanlar icin alakabahg olacagini diisindiim. Ge-
ir vergisiyle ilgili meseleler pek coktur ve burada onlardan ancak bir
kag tanesini tetkik etmek miimkiin olacaktir. Ashinda, burada sadece
vergilenebilir gelirin tarifi ile ilgili birkac tipik meseleyi incelemege
karar vermis bulunuyorum. Vergi mevzuu olacak gelirin tarifi pek
basit bir konu gibi gériinmektedir. Fakat sanayllegmlg. bir ekonomi
veya memleket modern bir gelir vergisini tatbik etmege kalkinca cok
basit goriinen bu mesele pek muglak bir hale gelir.

Kanunlarda hususi tarifler mevcut dedildir : Tirk ve Amerikan
gelir vergileri hi¢c olmazsa bir bakimdan birbirine benzemektedirler :
Bu da her iki kanunda da gelirin basit ve dogrudan dogruya yapilmig
bir tarifinin mevcut bulunmamasidir. Bu bakimdan Ingiliz kanunu
da bunlara benzemektedir. Amerika Birlesik Devletleri mevzuatima
bakilinca, kanun vazilarinin, «gelir» mefhumunun méanasini herkesin
pek iyi anladigini ve bu sebeple tarifine liizum olmadigini farzettigi
sanilmaktadir. Biran daha diistiniilince akla bagka bir izah tarz gel-
mektedir : Belki de kanun vazilar:t bu mefhumu tarif etmenin cok giic
oldugunu anlamig ve bu zor isten kacarak gerektigi hallerde geliri ta-
rif etme vazifesini de mahkemelere birakmaga karar vermistir.

Idari ve kazai tarifler : Esasen tatbikatta umumiyetle bu sonun-
cu yol takip edilmistir. Bununla beraber bazi hallerde hususi mese-
leler ciktikca Federal Kongre kanunlar cikararak nelerin vergilene-
bilir gelire dahil olmasi ve nelerin dahil olmamas1 gerektigi hususun-
da hukumler vazetmistir. Bu sekildeki kanunlarin bazilar: idarecilerin
ve yahut mahkemelerin = miiracaatl veya tavsiyesi iizerine cikarilmig-
tir. Fakat diger bazilar: ise idarecilerin veya mahkemelerin kararlari-
n1 tadil etmek maksadiyle cikarilmigtir, zira Kﬂngre bahis mevzuu edi-
len bu kararlari tasvip etmemekte idi.

Birlesils Devletler Yiiksek Mahkemesinin essiz rolii : Amerika
Birlegik Devletleri hukukunu ve tatbikatmi Tiirk halkinin anlayabilmesi
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icin, Birlegsik Devletlerde kanunlarin anayasaya uygunlugunu incele-
yen ve bu tetkik neticesinde gerekiyorsa Kongrenin cikardigr bir ka-
nunu hikiumsiz ilan edebilen bir Yiiksek Mahkemenin meveut bulun-
dugunu hatirlamalar: lazimdir. Bu durum, biitiin saldhiyetlerin Bii-
yuk Millet Meclisinde toplandig1 ve ipso facto (bundan dolayi) bu mec-
lisin cikardigi biutiin kanunlarin Anayasaya uygun sayildigi Tiirkiye-
deki teamiilden az c¢ok farklhidir. Bilindigi {izere, Tiirkiye’de Biiyiik
Millet Meclisinin cikardigr bir kanunu Anayasaya uygun degildir di-
yerek tatbikattan alikoyacak bir yiiksek anayasa mahkemesi meveut
degildir.

Amerika Birlesik Devletlerinde vergilenebilir gelirin tarifini ince-
lerken Yiksek Mahkemenin kuvvetleri ve gecmiste aldigi kararlari
heran hatirda tutmalidir. Birlesik Devletler Anayasasi Kongreye pek
genig vergileme selahiyetleri tanimakta, bununla beraber, gene de
Kongrenin faaliyetleri iizerine bazi tahditler veya kisintilar da koy-
maktadir.,

Anayasanin mer’iyete girebilmesi icin yeter sayida devletin bu
kanunu tasdik etmesi icabediyordu. Bunu temin icin bir uzlasma ola-
rak kabul edilen bir kisinti, Kongre tarafindan konulacak bilumum va-
sitasiz vergilerin ilgili eyaletlerin niifuslariyle miitenasip olmasi mec-
buriyeti idi. Mesela, 1894 gelir vergisi Anayasaya mugayir ilan edilmis-
ti; clinkii bu vergi muhtelif eyaletlerin niifuslariyle miitenasip olarak
konulacag: yerde muayyen gelirle miitenasip olarak konulmustu. Ge-

lir lizerindeki bu vergi veyahut bu verginin esas govdesi vasitasiz bir
vergi olarak kabul edildigine ve bu vergi niifusla miitenasip olmadi-
8mna gore, kanun hiikiimsiiz ilan edilmisti. Bu hadise 1913 yilinda A-
nayasada 16 nci tadilin yapilmasina yol acgti ve boylece umumi bir ge-
lir vergisinin konulmasi imkan dahiline girdi.

Eger her hangi bir anda Kongre, Birlesik Devletler Yiiksek Mah-
kemesinin gelir addetmedigi bir mevzu tizerine gelir vergisi koyan
bir kanun c¢ikardigi takdirde bu kanun anayasaya mugayir veya hii-
kiimstizdir. Bundan dolayidir ki Kongre ve idareciler nelerin vergile-

nebilir gelir oldugunu wve nelerin olmadigini bilmek mechuriyetinde-
dirler.

Bu sebeple, umumiyetle Amerika Birlesik Devletlerinde vergi-
lenebilir gelir, Birlegsik Devletler Yiiksek Mahkemesinin Anayasa hii-
kiimlerine ve bu hiikiimlerin zimni neticelerine uygun bir sekilde ge-
lir olarak kabul ettigi seylerden ibarettir: Anayasa ise hic bir kismin-
da geliri acikca tarif etmemektedir. Diger bir tabirle, vergilenebilir ge-’

lir; Kongre ve idarecilerin, Anayasanin Birlegik Devletler Yiiksek
¥
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Mahkemesince tefsir edilen hudutlar1 icerisinde kalmak sartiyle, ge-
lir olarak kabul ettikleri seydir.

Asagida vergilenebilir gelirin tarifi ile ilgili baz1 tipik sual ve me-
seleler verilmektedir. Bunlar Amerika Birlesik Devletlerinde karsila-
silan ve umumi bir gelir vergisi tatbik etmege tegebbilis eden herhan-
gi bir devletin karsilagsmasi muhtemel olan sual ve meselelerdir.

Baz Tipik Sualler ve Meseleler

1) Vergilenehilif gelir gayri safi gelir mi, gayri safi hasilat mi,
safi gelir mi, yoksa bunlardan bagka bir sey mi demektir?,

2) Vergilenebilir gelir para seklinde bir kazancin elde edilmesi
(vani nakdi gelir) mi, veya ayni gelirin (vani elde edilen mal ve hiz-
‘metlerin) para cinsinden muadili mi, yoksa satin alma kudreti kazan-
mak méanasina gelen «hakiki gelir» mi, veyahut mal ve hizmetlerin de-
gerlendirilmesi (istihlaki) neticesinde elde edilen tatmin hissi demek
olan «ruhi gelir» mi, yoksa bunlardan bagka bir gey mi demektir?

3) Kle geecn bhir kazancin gelir olarak kabul edilebilmesi icin
bu kazancin zaman icinde tekerriir etmesi lazim midir, yoksa arada si-
rada veya gayri muntazam fasilalarla alinan, veyahut iktisadi tesebbiis
mahiyetinde olmiyan faaliyetlerden elde edilen kazanclar gelir sayi-
Lir m1? Mesela, hediyeleri, mirasi, plyango ikramiyelerini, hava parala-
rii, omri boyunca bir defa ikametgahini satan bir kimsenin elde et-
tigi karlari, vesaireyi goézoniine getiriniz; bunlar gelir midir?- Bunla-
rin mukabili olan 6demeler menfi gelir sayilabilir ve gelirden indirile-
bilir mi? |

4) Gelir ne zaman, nerede ve kimin tarafindan «realize» edilir
(yahut kanunen tanmir), ve dolayisiyle vergilenebilir? Meseld, bir
kimsenin gelirinin miktar: bu gelir iktisadi manada tahakkuk ettigi za-
manda m1 yoksa nakden eline gectigi zamanda mi tesbit edilmelidir?
Arazi, bina ve diger sermayelerin kiymetlerindeki artiglar vergilenme-
li midir? Vergilenecekse en uygun olarak ne zaman vergilenmelidir?
Bu kiymet artigimmin meydana geldigi zamanda mi, sermayelerin satildi-
g1 yilda mi, yoksa bagka bir zamanda mi1? Bu vergileme nasil yapilma-
lidir? «Realizasyon» denilince sadece satisi mi anlayacagiz, yoksa ye-
niden tegkilatlandirma ve miibadeleler de realizasyon sayilacak mudir?
Korporasyonlar (Anonim Sirketler) ve trostler gibi hiikmi gahsiyetle-
rin kurulmasi, isletilmesi ve yeniden organize edilmesi gelirin «reali-
zasyonu» uzerine ne gibi tesirler icra eder?

5) Geliri kim tarif eder veyahut vergilenebilir geliri kim tayin

o
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eder? Devletin tesrii, icrai ve kazai boliimlerinden her birinin bu hu-
sustaki rolleri nelerdir? Iktisatcilarin, muhasiplerin, is adamlarinin
veya umumiyetle halkin bu mevzuda hic bir s6z hakki wvar mudir,
yoksa her sey kanun vazilari ve mahkemelerce mi karar altina alinir?

Iktisatcilar Tarafindan Gelirin Tarif Edilmesi

fktisatcilarin doktrin ve miinakagalarmmm biiytk kismi gelir mef-
humunu muayyen bir cephesinden veyahut cephelerinden incelemek-
tedir. Pek tabiidir ki iktisatcilar gelirin mahiyet ve tarifi {izerinde pek
cok diusinmisgler ve kanuni mefhum ve tarifler lzerinde bazi tesirler
icra etmiglerdir. Mamafih, bu tesirler, birgok kimselerin zannettikleri
kadar ehemmiyetli olmamistir. Minnesota Universitesi Hukuk Fa-
kiiltesi Profesorlerinden Rottschaefer, gelir mefhumu ve tarifi tizerin-
de iktisatcilarin ileri — strdiikleri nazariyelerin, «bu gibi meselelerle
alakadar olmaga en saldhiyetli Kkimselerin goriislerini temsil ettigini»
iddia etmektedir. Bununla beraber, biitin iktisatcilar her hususta an-
lasamamakta ve bazi noktalarda birbirlerinden ayrilmaktadirlar. Bu-
tiin iktisatcilarin gelir mefhumu ve tarifi {izerindeki fikirlerini kisaca
ve ayni zamanda tatmin edici bir sekilde burada tekrarlamaga imkan
yvoktur. Mamafih, bazi 6nemli iktisadi mekteplerin hususiyetlerine
isaret etmek mimkiin olacaktir.

- Daha ziyade Ingiliz diigiince ve tatbikat: tesirleri altinda kalan
ananevi mektep, gelir akiginin tekerriir etmesine ve agagi yukari bir
intizama sahip bulunmasina ehemmiyet vermektedir. Bu mektebe da-
hil bulunan iktisatcilar hibe ve hediyeler, verasetle elde edilen Kkiy-
metler, bir kimsenin ikametgahini satarak kazandigi karlar, veyahut
sermaye kiymet artiglari gibi ara sira elde edilen hasilat veya kazancla-
r1, normal olarak, wvergilenebilir gelir icerisine dahil etmezler. Mama-
fih, mesleki icab1 ayni kazanclari normal olarak muayyen fasilalarla
miikerreren elde eden tliccarlar icin bu kazanclar vergilenebilir ge-
lir sayilmaktadir. Bu nazariyenin miimessillerinden birisi Kaliforni-
va Universitesinden Profesor Plehn idi.

Uzun zaman Amerika Birlesik Devletlerinde maliye sahasinda bir
otorite olarak kabul edilen Kolombiya Universitesinden Profesor Se-
ligman buna miigsabih, fakat gene de bhiraz farkli bir gorilise sahipti.

Profesoér G. von Schanz'in (1) nazariyesine cok yakin bir tez ileri

(1) «Der Einkommenbegriff und die Einkommensteuergesetze,, Finanz Ar-

chiv, 1896, s. 1 ayni mevzu hakkinda gsu eserde de referans vardir : Paul H.
Wueller, «Concepts of Taxable Income., Political Science Quarterly, 53: 83 557
(Mart, Aralik 1938). j ; :

| =t
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stiren Kolombiya Universitesinden Profesor Haig, oldukca farkli wve
daha modern bir goriis tarzinin miumessili olarak alinabilir. Haig'in
tarifi soyledir : «Gelir, iki zaman noktasi arasinda iktisadi kudrette
meydana gelen safi artigin para cinsinden kiymetidir.» Haig, tekerriir
etsin veya etmesin, «realize» edilsin veya edilmesin, biitiin realize edi-
lebilir safi kiymet artiglarini tarifine sokmaktadir. Bu iktisadi nazari-
yeye gore, realize edilebilir sermaye kiymet artiglar1 ve diger kazanc-
lar, hibe ve hediyeler, miraslar, hava paralari, vesaire gelir tarifine da-
hil edilebilir. Mamafih, muhtemelen Haig, muayyen hallerde, iktisadi
miilahazalarin kanuni «realizasyon» gartlari lehine olarak yer ter-
ketmesine idari faydalarina binaen muvafakat edebilirdi.

Yale Universitesinden Profesér Irving Fisher «ruhi gelirs mek-
tebinin miimessili olarak alinabilir. Ona goére gelir, para veya mallar-
dan ziyade bir ruhi tatminler akigidir. Ruhi tatminlerin olciilmesi,
asllmasi gayri mimkiin idari giiclikler dogurdugu icin Fisher, pratik
bir care olarak, miistehlik masraflarinin vergilenmesini teklif etmek-
tedir. Fisher, vergi yili zarfinda hasilatin tasarruf edilen veya yatirilan
kismini gelir disinda birakmaktadir. Bununla beraber, ileride tasarruf-
lar istihlék edilirse bu istihlak masraflar: o vil icin gelir addedilmekte-
dir.

Gelirin Mahiyeti

Birlesik Amerika Devletleri Maliye Nezareti tarafindan son za-
manlarda cikarilan bir eser (2) asagida aynen verilen tarifleri ve geli-
rin mahiyeti hakkindaki izahlari ihtiva etmektedir:

«Gelir gu gekilde tarif edilmektedir: Bir kimsenin muayyen bir za-
man devresi zarfinda, mesela bir yvilda, devre sonunda hald devre ba-
sindaki kadar iyi bir durumda kalmak sartiyle vyapabilecegi istihla-
kin azami miktar: gelirdir. (3) Bu tarif nakdi gelirden ziyade hakiki
(reel) geliri tasvir etmektedir. Gelir vergilerinin istinat ettigi miitea-
mil muhasebe tatbikati umumiyetle hakiki geliri. Glemege tegebbiis et-
mez. Yukaridaki gibi veya diger miiteamil gekillerde tarif edilen sahst
gelir goylece iki kisma ayrilabilir : a) istihlak, b) aktif ve pasifle-
rin kiymetlerinde meydana gelen safi degisme. (4)

(2) Birlegik Devletler Maliye Nezareti vergi miisavirleri tarafindan hazir-

lanan Federal Income Tax Treatment of Capital Gains and Losses, Haziran 1951,
(3) Mesela, su esere bakinmiz : J. R. Hicks, Value and Capital, Oxford 1939,
sahife 172,

(4) Mesela, Henry C. Simons sahsi geliri soyle tarif etmektedir : «Bir dev-
re zarfinda bir kimsenin istihlaki ile servetinin kiymetinde meydana gelen de-
gismelerin cebri yek(nu sahsi gelirini verir.» Personal Income Taxation, sahi-
fe 51 wve 125. :
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«Her nekadar umumiyetle gelir denilince iki zaman noktasi ara-
sinda mal ve hizmetlerin veya bunlarm para cinsinden karsiliklarinin
akigi ve sermaye veya servet denilince muayyen bir zaman aninda el-
de mevcut bulunan stoklar anlasilmakta ise de tatbikatta bir kimsenin
sermaye ve gelirini birbirinden ayirmak her zaman kolay olmamakta-
dir. Bir kimsenin sermaye elde etmesini saglayan bir kaynak o kimse-
nin sahsi gelirinden® yapacagi tasarruflardir. Sermaye temin eden di-
ger kaynaklar ise miras, hibe ve hediyeler, ve halen tesahup edilen ser-
vetin kiymetinde meydana gelen artiglardir.

«Yukarida «gelir» icin verilen azami istihlak tarifi muayyen bir
zaman devresi zarfinda bir kimsenin ekonomik durumunda meydana
gelen artislar1 veya eksiligleri «hakiki» wveyvahut iktisadi bakimdan
manali birimlerle dlemektedir. (5) Hakiki safi gelir, wvergi adaletine
ulasmak icin halledilmesi gart olan bazi1 meselelerin incelenmesinde
faydali bulunan nazari bir standarttwr. Mamafih, hakiki safi gelirin
tam karsiligi ne vergi idaresinde wve ne de tesebbiis muhasebesinde
mevcut degildir. Bu mefhum, kanuni mevzuatta ve muteamil muha-
sebe tatbikatinda tarif edilen vergilenebilir gelirden, bu sonuncu teri-
min daha ziyade nominal veya muhasebe kiymetlendirmeleri ve ma-
zideki maliyvet masraflariyle ilgili olmasi bakimindan farklidir.

«Tegebblis muhasebesi bakimindan gelir goylece tarif edilmekte-
dir ;

1) ... Sermaye mallarinin kullanilmasi ve hizmetlerin goriilmesi
neticesi olarak servette meydana gelen artis.

2) En dar manasiyle gelir, bu artigtan milk sahibine isabet eden
hissedir. Bu gelir, gelir vergisi beyannamesinde «safi gelir» diye ta-
rif edilmege caligilan gelirdir. (6)

«Diger bir tarifte «gelir» sadece istihldki icerisine almakta ve ta-
sarruflari haric tutmaktadir. (7) Bu sekilde tarif edilen bir mefhum
bizi safi gelir vergisinden uzaklagtirmakta wve bir sarfiyat vergisine

dogru goturmektedir.

«Sermaye ve gelirin iktisadi bakimdan manali tariflerinin vergi-

(5) R. M. Haig’'in geliri «iki zaman noktas: arasinda bir kimsenin iktisadi
kudretinde meydana gelen safi artisin para cinsinden degeris gseklinde tarifi ile
mukavese ediniz,

(6) Amerikan Muhasebeciler Enstitiisii nesrivatindan, A Statement of Ac-
counting Principles, New York 1938; Accounting Research Bulletin’in Aralk
1947 tarihli ve 32 numarali sayisini goriinuz,

(7) Irving Fisher, The Nature of Capital and Income, Macmillan 1912, sa-
hife 51 - 52, 134, 246 - 255,



8 RESAT AKTAN

leme maksatlariyle kullanilmasinda kargilagilan giicliik, halihazir ha-
kiki kiymetin objektif ve iktisadi ‘bir usulle pratik bir gekilde tesbit
edilememesi ve, bu sebeple, kullanma ile eskiyen aktiflerde, orijinal
masraflardan muhasebe usullerine gore hesaplanacak amortismanla-
rm cikarilmas: usuliiniin ikamesi mechuriyetidir,»

Kanun ve ekonomik teori : Daha evvel belirtildigi tizere, birinci
olarak bahsi edilen iktisadi mektep Ingiliz diisiince ve tatbikatini ol
dukca iyi bir sekilde temsil etmektedir. Mamafih, son yillarda Ingiliz
mevzuat ve tatbikatinda bazi bakimlardan Amerikan mevzuat ve tat-
bikatina dogru hafif bir temaytl de hissedilmektedir. Keza yukarida
isaret edildigi gibi. ilk: Amerikan gelir vergisi kanunlarinin hepsi de
genis mikyasta Ingiliz mevzuatini model olarak almakta idi: bunun-
la beraber, iki kanun arasinda baz ehemmiyetli farklar da meveuttu.
Iktisadi mekteplerin yukarida bildirilen gelir teorilerinden hi¢ birisi
Amerikan kanun vazilar: veya mahkemeleri tarafindan cok vakindan
veyahut insicamli bir gekilde takip edilmig degildir. Fakat bu teori-
lerin hepsi de Amerikan mevzuatindaki vergilenebilir gelir tarifi iize-
rinde baz tesirler icra etmistir.

Vergilenebilir Gelir Denilince Safi Gelir mi Anlasilacaktir?

Vergilenebilir gelir denilince safi gelir mi, gayri safi hasilat mu,
yoksa daha baska bir sey mi anlasilacaktir?

Bu mesele hakkinda Birlesik Amerika’da tatbik edilen usuller ve
mahkeme kararlari birbirini hic tutmamaktadair.

Amerikan Dahili Harbi esnasinda (1861 - 1865) Kongre anonim
sirketler (korporasyonlar) iizerine gayri safi vergilerle beraber ce-
sitli istihlak vergileri ve resimler de koymustu. Her nekadar bu hu-
sustaki kanunlar pek sarih degilse de, ayni devre zarfinda fertler iize-
rine konulan gelir vergisinin safi gelir esas1 tzerine konulmaga cali-
sildigi anlasilmaktadir.

- Amerika ile Ispanya arasinda 1898 de baghyan harp dolayisivle
ortaya cikan mali miizayaka {izerine Kongre, seker tasfiyehanelerinin
gayri safi hasilat1 {izerine bir istihlik vergisi koydu. - Yiiksek Mahke-
me bu kanunu muteber saydi (192 A. B. D. 397). 1909 tarihli anonim
sirketler (korporasyonlar) istihlak vergisi kanunu bu verginin matrahi
- olarak «safi geliri» almakta idi. Anayasanin 1913 yilindaki onaltiner
tadilindenberi kabul edilen gerek fertlere gerekse anonim sirketlere ait
butiin gelir vergileri milli kanunlarinda vergiye matrah olarak safi
gelir alinmigtar. |
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1909 tarihli kanunda «safi gelir» in vergilenecegine dair bir hiik-
min bulunmasina ragmen bu kanuna gore vergilenen bir madende tii-
kenme payl icin indirim yapilmasma Yiiksek Mahkeme miisaade ver-
medl. (Stratton’s Independence karsisinda Howbert, 231 A.B.D. 399,
191:3). ' |
Ayni kanuna tabi olan diger bir davada (Doyle kargisinda Mitchell
Biraderler Kumpanyasi, 247 A.B.D. 179, 1918) aynr mahkeme farkl
bir gortigle hareket etti ve sermaye ile gelir arasinda bir tefrik yapilma-
s1 lazim geldigine hiikkiim verdi. «Gayri safi hasilattan, tetkik devresi
basinda meveut bulunan sermayenin kiymetini muhafaza etmesini te-
min edecek bir miktar: tarh etmek mecburiyetindeyiz.»

1920 yilinda (Eisner karsisinda Macomber, 252 A.B.D. 189) dava-
sinda Ylksek Mahkeme, hisse senetleri temettiilerini, hakikatta gelir
olmadig1 halde bir gelirmig gibi vergiye tabi tutmak suretiyle, Kong-
renin, saldhiyetlerini tecaviize tesebbiis ettigine hiikmetti.

Keza Ylksek Mahkeme, diger bircok kararlarinda, Cumhurbag-
kan1 ve Federal Hakimlerin tahsisatlarinin secildikleri veya tayin o-
lunduklar1 devre zarfinda konulan vergilere tabi tutulamiyacagma,
zira bu vergilerin mezk(r tahsisatta bir azalma meydana getirecegine
ve Anayasanin boyle bir azalmay: yasak ettigine hiikmetti.

Bundan bagka, ayni mahkemenin mubhtelif kararlarinda; Federal
Devletin ve liye devletlerin her birinin, kendi teskilédt ve hiikmi sah-
siyetlerinin gelirlerini vergiliyebilecegine, buna karsilik, Federal Dey-
letin, tiye devletlere ait tesekkiiller ve hiikmi sahsiyetler iizerine ver-
giler koymaga, ve ayni sekilde, iiye devletlerin ve bu devletlerin tali
idarelerinin, Federal Devlete ait tegekkiiller ve hiikmi sahsivetler {ize-
rine vergiler tarh etmelerine federal birligin mahiyetinin miisait ol-
madigina hitkmolundu.

En son olarak bahsedilen kararlar, Amerika Birlegik Devletlerin-
de Federal Devletin ve iiye devletlerin her birisinin kendi hakimiye-
tine sahip bulundugu ve bir kademedeki idarenin diger kademedeki
ldarelere ait tegsekkiil wveya hiikmi sahsiyetleri (meseld, memurlarini,
mustahdemlerini, veyahut tahvillerini,. kiymetli evrakini veya emla-
Kini) vergilemesine miisaade etmenin diger idarenin hakimiyetine
miudahale demek olacagl nazariyesine dayanmakta idi.

Kakat 1938 ve 1939 yillarinda Yiiksek Mahkemenin aldig1 cok
muphem bazi kararlar, cesitli kademelerdeki idarelerin karsilikli ola-
rak birbirlerinin memur ve miistahdemlerini vergiliyebilmesine yol
actl. Ancak bu vergilemede herhangi bir idarenin kendi miistahdem
ve memurlar: ile diger kademedeki idarenin memur ve miistahdem-
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leri arasinda bir farkhlhik gozetmesine miisaade edilmiyordu. Bununla
beraber, sarf olunan bircok gayretlere ragmen, iiye devletlerin cikar-
diklari tahviller faizlerinin federal gelir vergisinden ve federal devle-
tin cikardigr tahviller faizlerinin de tiye devletlerin koyduklar: gelir
vergllerinden istisna edilecegi hususundaki eski hitkmii degistirtmek
mumkiin olmada.

«yUphesizdir ki Kongre, vergilemegi diistindiigi safi gelire wvar-
mak lizere gayrisafi gelirden yapilacak indirmeleri tayin, tahdit ve-
ya reddetmege salahiyetlidir.» (Helvering karsisinda Independent
Hayat Sigorta Sirketi, 292 A.B.D. 371, 1934). (8) |

Federal kanunlarla yapilmasmma miisaade edilen indirimler umu-
miyetle is ve meslege ait masraflardir, fakat gahsi masraflar degildir.
Mamafih, bu® kaidenin birkac istisnasi vardir. Mesela, gayrisafi gelir-
den agagidaki sahsi magsraflar indirilebilir :

Vergi mukellefinin ikametgahi tlizerindeki iiye devlet ve mahalli
idarveler vergileri; hayir, maarif ve dini gayelere hizmet eden tesekkiil-
lere yapilan yardimlar; vergiden istisna edilen menkul kiymetleri
(hisse senetleri, tahviller vesaire) satin almak gayesivle wyapilan is-
tikrazlar miistesna herhangi bir maksatla yapilan borclanmalar dolayi-
siyle miikellefin ddedigi faizler.

Hiilasa @ Kongreden vergiliyebilecegi biitiin gelirleri vergilemesi
beklenilmemektedir. Kongre, baz: istisnalari ile ve vergilenebilir gelir
mefhumunu tarif ettigi sekilde safi geliri vergiye tabi tutmagi tercih
etmigtir. Son senelerde Yiiksek Mahkeme Kongrenin gelir vergisi mev-
zuundaki salahiyetlerini tahdit etme yetkisini verginin ilk deneme
yilarinda yaptigindan daha az nishbette kullaniyor gibi gériinmektedir.
Ksasen bunun boyle olmasi beklenirdi. Birlesik Devletler kanunu ev-
veld muayyen geyleri gayrisafi gelir haricinde saymakta ve safi gelire
iIse gayrisafi gelirden muayyen indirmeler yapilarak varilacagini bil-
dirmektedir. Boylece tarif edilen safi gelirden bazi istisnalar cikari-
larak wvergilenebilir safi gelir elde edilmektedir.

Bu suretle, muhasebeciler, iktisatcilar veyahut herhangi bir kim-
se tarafindan normal olarak yapilan gelir tariflerine tamamen uyma-
yan cok teknik ve hukukl bir tarif elde etmis bulunuyoruz. Bu tarifin
umumiyetle safi gelirden anlagilan manaya yaklasmasi beklenmekte-
dir. Iakat kabul edilen sahsi istisna ve muafiyetler yiiziinden vergi-

(8) Burada bahsi gecen meseleler hakkinda Yiiksek Mahkemenin wverdigi
ehemmiyetli kararlara ait literatiir Roy G. Blakey ve Gladys C. Blakey’nin miis-
tereken yazdiklar1 The Federal Income Tax adli kitabin 478 ve muteakip sahi-
felerinde verilmektedir. :
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lenen gelir bazi iktisatcilarin «temiz gelir ndiye adlandirdiklari mef-
huma, yani asgari bir ge¢inme haddi veyahut makul bir hayat stan-
dardi i¢in ltizumlu miktarm {istiinde ve iizerinde kalan safi gelir mik-
tarma asagi yukar: yaklagmaktadir.

Nakdi Gelir, Hakiki Gelir ve Ruhi Gelir

Vergilenebilir gelir sadece para cinsinden elde edilen gelire mi in-
hisar ettirilmeli, yoksa ayni olarak elde edilen gelirler, mallarm isti-
mal ve istihdamindan saglanan faydalar ve diger kiymet ifade eden
seyler de vergi mevzuuna dahil edilmeli midir meselesi iizerinde mii-
nakagalar cikmigtir. Nakdi gelirin «hakiki gelire» tahvil edilmesi tek-
lif edilince veyahut bazi iktisatgilar daha ileri giderek en elverigli ver-
gl matrahi olarak «ruhi gelirin» alinmasini ileri siirdiikleri zaman Y-
karida bahsi gecen miinakasalara benzer diger bazi miunakagalar cik-
mistir.

Modern gelir vergisi kanunlarmin vapicilary ve idarecileri hemen
hemen daima vergi matrahi olarak nakdi geliri veyahut bunun mua-
dilini diigtinmektedirler. Ayni gelirin ve bazi hallerde ise «hakiki geli-
rin» meycudiyeti kabul edilmekle beraber, tatbikatta, idari ve diger se-
bepler yuzunden pek cok istisnalar yapilmaktadir. Meseld, Birlesik A-
merika parasinin satin alma giictindeki dalgalanmalar yuzunden ha-
kiki gelirde meydana gelen azalma veya artmalar icin herhangi bir
ayarlama yapilmamistir. Bdyle bir ayarlamanin yapilmamasi bliyiik
adaletsizliklere sebebiyet vermekte ve enflasyonlar tesiriyle para Kiy-
metinde meydana gelen dalgalanmalar arttikca bu adaletsizlik de art-
maktadir. Fakat boyle bir ayarlamanin umumi olarak tatbiki nihayet-
siz idari giicliikler dogurabilir ve bu glicliiklerin biiyiik bir kismi ciddi -
miigkiiller olabilirdi. «Ruhi gelir»in vergilenmesi sadece bir grup na-
zariyecilerin hosuna gitmistir ve bunlar da idari glicltikleri bertaraf
edebilmek ﬂzére tariflerinde cezri degismeler yapmak zorunda kalmak-
tadirlar. (9)

Hakikatta kanun vézilarmin ve idarecilerin ekserisi hatta malla-
rin istimalinden elde edilen faydalarin ve ayni gelirlerin hepsini vergi-
lemegi bile makul bulmamaktadirlar. Vergi miikellefi tarafindan isgal
edilen bir ikametgdhin kira kiymeti Amerikan Dahili Harbi sirasimnda
¢ikarilan gelir vergisi kanunlarinin bir cogunda acik olarak gayri sa-
fi gelir diginda birakilmigti. Daha sonra cikarilan kanunlarin idareci-
ler tarafindan yapilan tefsirine gére ayni kira kiymeti vergilenebilir

(3) Pratik bir yol olarak bunlarimm miidafaa ettikleri, vergi vil1 zarfinda is-
tihlak edilen seyler icin yapilan masraflarin vergiye tabi tutulmasidir,
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gelir sayilmamaktadir. (10) Bunun gibi ne ciftei ailesi tarafindan is-
tihlak edilen zirai mahsullerin nakdi kiymeti, ne de ev haninunin ve-
ya ailenin diger bir ferdinin (bu aile ¢iftci olsun veya olmasin) sagladi-
g1 hizmetlerin tahmin edilecek degeri gayrisafi gelire dahil edilmemis-
i '

Mamafih, kanunlar paradan gayri sekillerde elde edilen bazi ge-
lirleri her zaman tanimiglardir. Meseld, 1938 tarihli kanun ve diger
baz1 kanunlar «<hangi sekilde 6denmis olursa olsun» ibaresini ihtiva et-
mektedirler. Buna gore, bir kiracidan alinan arazi kirasi ister nakdi
olarak isterse mahsul olarak odenmis olursa olsun, ve bazi hizmetlere
kargilik 6denen girket hisse senetleri, yemekler ,1lojmanlar, ve yahut
diger imkanlar da vergilenebilir gelir olarak telakki edilmektedirler.
Bununla beraber, bu kaidenin bazi istisnalar: da mevcuttur. Ordu, de-
niz kuvvetleri, sahil muhafaza kitalari, jeolojik arastirma heyetleri wve
amme saghk tegkilatlar: mensuplarina tahsis edilen ikametgahlarin ki-
ra kiymetleri gayrisafi gelirden hari¢ tutulmustur. Bir dava dolayi-
siyle Temyiz Mahkemesi bu kira kiymetlerinin- gayrisafi gelire ithal
edilmemesi icap ettigini, zira bu gibi ikametgihlarin is verenlerin ken-
di islerini kolaylastirmak maksadiyle temin edildigini karar altina al-
di. Bu kolaylastirma kaidesi Dahili Varidat Birosu tarafindan benim-
senmigtir. Bir mal veya miilkiin diger bir mal veya ' miilkle degistiril-
mesi halinde Maliye Nezaretince tatbik edilen kaideye gore, vergilene-
bilir gelire ithal edilecek miktarin hesaplanmasinda, tediyat olarak
kabul edilen seyin adil piyasa kiymeti esas alinmaktadir. Hisse senet-
1i girketlerin yeniden organize edilmesi ve bu miinasebetle mal ve miulk-
lerin ve menkul kiymetlerin miibadele edilmesinde ortaya cikan kari-
sikliklar «adil piyvasa kiymeti» mefhumunun tatbik ve tefsirinde karsi-
lagilan gtliclikler hakkinda bir fikir verebilir.

Umumiyetle mevzuat ve talimatnameler vergi miikelleflerinin ge-
lirlerini fiilen elde ettikleri zaman oldugu gibi «nazari olarak elde et-
tikleri» (constructively received) zaman da bildirmelerini amirdir. Me-
sela, bir tahvilin faizi, faiz kuponlari gelecek mali yila kadar fiilen
tahsil edilmese bile tahakkuk ettigi ve tediye edilebilir hale geldigi yil
icin gelir addedilmekte; hisse senetlerinin temettiileri, temetti ceki
daha sonraki bir yilda tahsil edilse bile temettiilin kayitsiz ve sartsiz
olarak hisse sahiplerinin talebine arz edildigi andan itibaren gelir sa-
vilmakta; banka tasarruf hesaplar: faizleri, tasarruf sahipleri tarafin-
dan ne zaman tahsil edilirse edilsin, bankaca tahakkuk ettirilerek miudi
icin alacak gosterildigi zaman gelir olarak kabul edilmektedir.

(10) Fakat Wisconsin Devletinin 1911 tarihli gelir vergisi kanunu bu geli-
ri ihtiva etmekte idi. Bununla beraber, bu hiikiim o kadar cok sikayetlere wve
idari glicliiklere sebep oldu ki nihayet ilga edilmek mecburiyetinde kalind.
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Diger taraftan, biitiin nakdi tahsilat vergilenebilir gelir olarak mii-
talda edilmemektedir. Bu durumun misalleri hibe, hediye ve bagislar-
dir. Mamafih, eger hediyeler hakikatte, goriilen herhangi bir hizme-
te karsilik olarak 6denmekte ise vergiye tabi tutulabilir. Bir anonim
sirket (Korporasyon) tarafindan bir hediye verilmesi halinde gerek
hediveyi veren ve gerekse alanin, aralarinda bir hizmet bahis mevzuu
olmadigini isbat etmeleri pek zor olmaktadir, zira nazari olarak sirket
idare heyetinin sirket parasmi kolay kolay kimseye bagislamiyacagina
umumiyetle inanilmaktadir. Alinan komisyonlar, serbest meslek ticret-
leri ve bahgisler de vergilenebilir.

Bir vakiftan elde edilen gelir, bu vakfi yapanin hayat sigortasi
pirimlerini 6demekte kullaniliyorsa ve bu sigortadan police sahibi, 6l-
diigii zaman onun akrabalari, miistahdemleri veya bagkalar: 1istifade
edeceklerse, bu gelirin vakif sahibinin vergilenebilir geliri arasina dahil
edilmesi hususundaki kanuni sarti Federal Yiiksek Mahkeme Anayasa-
ya uygun gorerek tasvip etti, Magill'in goriisiine nazaran, «Hakim
Cardozamin esas kanaati, bir vergi miikellefinin elde ettigi bir menfa-
ati (ki bu menfaat esas itibariyle iktisatcilarin tatminler akigi diye ad-
landirdig1 mefhuma benzemektedir) Kongrenin gelir gibi kabul ederek
vergileyebilecegi merkezinde idi... Boylece kararin §ziine geliyoruz:
Semereden faydalanmanin iktisadi realiteleri hakli. olarak Kongre ta-
rafindan gelire tesahlip etmenin muadili olarak kabul edilebilir.» Belki
de bu karar, tatbikat sahasinda gorecegimiz, ruhi gelir mefhumunun
dogrulugunu kabule en fazla yaklagan bir gériisii temsil etmektedir. Bu
hadise iktisadl realiteler kuvvetinin gelir tarifine nasil gekil verdiginin
bir migalini de tegkil etmektedir. -

Gelirin Tekerriirii ve Intizami

Umumiyetle kabul edilen bir gorligse gbre, gelir sayilabilmesi icin
hasilatin asag1 yukar: intizamla tekerriir eden tipten olmasi gerekir ve
ara sira, tesadiifi olarak elde edilen hasilatin buyuk kismi, bilhassa
bu hasilat veya kazanclar miras yoliyle veyahut sermaye mallarmin
«realizasyonu» suretiyle elde edilmig iseler, normal olarak cari istihlak
masraflarina tahsis edilmemeli, fakat tasarruf edilmeli ve sermayeye
ildve olunmalidir.

Dahili Harp yillarinda cikarilan ilk tc¢ gelir vergisi kanunu (1861,
1862, 1864 tarihli kanunlar) «yillik» gelirin vergilenmesine ait hii-
kiimleri ihtiva etmekte idi. Bununla beraber, tatbikatinda hatta bu ka-
nunlar bile bazi1 gayri muntazam gelirleri ve Serma}re kazanc¢larini
vergilemekte idi. 1894 tarihli kanun veraset veya hibe yollar: ile te-
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sahip edilen para ve gahsi serveti diger bir vergi katagorisi olarak hii-
kimlerine ilave ediyordu. 1909 tarihli kanun ise verginin: «biitin kay-
naklardan ‘elde edilen yek(in safi gelir» ‘ile Oletildiigiinii  sarih olarak
belirtmekte idi. -- Cmi |

Onaltinel anayasa tadilatindan beri gelir vergisi kanunlari yillik
muhasebe usuliinii kabul ettiler, fakat muntazam kazanclar gibi, bir-
kag istisnasi ile, gayri muntazam kazanclari da gelir olarak kabul et-
mekte idiler. Hibe ve miraslarin ekserisi gelirden hari¢ tutulmustur.
Bu hadisenin sebebi, muhtemelen bunlarin gelir olmaktan ziyade ser-
maye aktarmalari olarak kabul edilmesi ve belki de miraslarin ve son
zamanlarda muayyen hibelerin hususi vergilere tabi tutulmalari olsa
gerektir. Mamafih, kanun bu nokta tizerinde tamamen insicamli bir
manzara arz etmemektedir. Muayyen hallerde, bir vakiftan (tesis) ge-
lir seklinde verilen hediyeler bazan vergilenebilir, bazan da vergilene-
mez; (11) Kiiba'da ingaat yapan bir demiryolu kumpanyasina devle-
tin yaptig1 nakdi yardim bir hibe ve yahut vergilenebilir gelir addedil-
memis,-fakat.2mme menfaatini temin etmek icin devletin yvaptigl bir
sermaye yardimi olarak kabul edilmisti; bir ticaret odas: tarafindan
yenl endustrileri tegvik maksadiyle bazi sermaye girketlerine arazi, bi-
na vesaire gekillerinde yapilan yardimlar gelir sayilmadi.

Baz1 iktisatcilarin noktai nazarlarina gore, sermayeden elde edi-
len gelirle sermayenin satisindan elde edilen kar arasinda fark vardir.
Vergi miikellefinin gériisiine nazaran ise, sermayenin kiymet artislari-
n1 veyahut yillar boyunca biriktirilmis kazanclari bir yilda vergileme-
nin adil olusu sliphelidir. Bununla beraber, varidat kanunlarmi hazir-
larken Kongre, her nekadar adalet temini gayesiyle bu hasilitin tekev-
vin ettigi yillara taksim edilmesindeki giicliigii idrak etmekle beraber
gene de bu gibi kazanclarin vatandagin vergi 6deme kudretini temsil
ettigi dugtincesiyle hareket etmigtir; buna ilaveten, adi gecen hasilat
vergileme esnasinda nazari itibare alinmadig1 takdirde devletin biliytlik
varidat kayiplar: olacaktir. Bundan dolayi, her nekadar kanuni mev-
zuat 1921 yilina gelinceye kadar sermaye kiymet artiglart hakkinda
acik htktimleri ihtiva etmemekte iseler de, gene de bu kanunlar, ser-
maye kiymet artmalarinin, bu artiglarin «realize» edildigi yil icin ver-
gilenebilir gelir olarak kabul edilmesi nazariyesine gore tatbik edil-

(11) Tesis veya vakiflar mevzuu cok muglak bir meseledir. Bu kararin is-
tinat ettigi umumi prensip, eger gelir vakiftan istifade eden kimsenin eline ge-
ciyorsa bu kimsenin vergilenmesi, fakat eger vakfi yapan kimse geliri kontrol-
de devam ediyorsa veyahut gelir vakf: yapan kimsenin menfaati veya tatmini
icin sarfolunuyorsa, bu takdirde wvakif sahibinin vergilenmesi gerekir. Bazan
miitevelli vergilenmektedir, ' :
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miglerdir. Mamafih, 1939 yili varidat kanunu, dahili varidat kanununu,
107 nci maddeyi ilave etmek suretiyle tadil etmigtir. Bu maddeye go-
re, bes yillik ve daha uzun bir devre zarfinda ‘goriilen sahsi hizmetler
kargiliginda bir yilda elde edilen gelir iizerine konulacak vergi, bu gelir
kazanildig: yillara taksim edilmek suretiyle vergilendigi takdirde &de-
necek vergiden fazla olamaz.

Mahkemeler, kanunun boylece tefsir edilmesini umumiyetle kabul
ettiler ve onaltinel anayasa tadilindenberi gelirin intizami veya teker-
riirti tizerinde israr edilmemektedir. Mamafih, Dahili Harp zamanin-
daki bir dava (Gray karsisinda Darlington, 15 Wall. 63) ve 1915 yilin-
daki diger bir dava (12) (Lynch karsisinda Turrish, 247 A.B.D. 221),
gelirin tekerriir ettigi ve sermaye kiymet artisinin sermayenin sadece
artmasindan ibaret bulundugu ve bu artigin gelir sayilarak vergiye
tabi tutulmamas: gerektigi merkezindeki Ingiliz noktai nazarina dog-
ru bir temaytlii belirtmiglerdir. Bununla beraber, daha sonraki karar-
larda bu iki dava, takip edilmesi gerekli &érnekler olarak almmamaiglar-
dir.

1902 yilinda satin alinip 1911 yilinda satilan bazi hisse senetlerin-
den elde edilen kazancin satis yil1 gelirine dahil edilerek 1909 tarihli
anonim girketler istihlak vergisine tabi tutulup tutulmiyacagi mese-
lesi bahis mevzuu olmugtu. Yiiksek Mahkemenin yukarida bahsi ge-
cen Grey kargisinda Darlington davasi dolayisiyle verdigi hiikme is-
tinaden Temyiz Mahkemesi, karlarin vergiye tabi tutulamiyacag: yo-
lunda karar verdi; fakat bu karar Yiiksek Mahkemece nakzolundu. Na-
ki1z kararinda goyle deniliyordu : Bu verginin matrahi olan «nuayyen
bir yilda elde edilen.gelir... gelirin kazanildig1 devreden zlyade realize
edildigi zaman1 nazari itibare almaktadir; ancak kanun belirli bir ta-
rihte (bir Ocak 1909) meriyete girdigine gére, bu tarihten evvel yara-
tilan gelirler bu kaide haricinde tutulmaktadir.»

fisner kargisinda Macomber dévasinda Yiiksek Mahkeme geliri
agagidaki sekilde tarif etmistir : '

«Iktisatcilar «sermaye» ile «gelir» arasindaki temel miinasebetler
uzerinde uzun boylu durmuglardir. Sermaye agac veya araziye, gelir
ise meyva veya mahsule benzetilmis; keza sermaye muhtelif kaynak-
larla beslenen bir su bendi (baraj) seklinde, gelir ise bu barajdan cikan
su geklinde tasvir edilmig ve gelir, muayyen bir zaman devresi zarfinda
akan suyun miktar: ile 6lciilmiistiic. Biz burada halk dilinde kullani-
lan «gelira teriminin sadece sarih bir sekilde tarifini yapmak istiyoruz.

(12) ' Mahkeme kararinda «... kiymet artigi hic bir zaman gelir sayillmaz, fa- -

kat sadece sermayenin artmas: demektir ve:bir gelir gibi vergive tabi tutulamazs»
denilmelkte idi, ' ) : :
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«Umumiyetle kullanilmakta bulunan lugitleri inceledigimiz za-
man, 1909 tarihli anonim sirketler kanunu dolayisiyle ortaya c¢ikan iki
davada kabul edilen veciz tarife ilave edilecek pek az sey bulabildik...
«Gelir, sermayeden, isgliciinden, veyahut bunlarin ikisinden birden el-
de edilen kazanc¢ seklinde tarif edilebilir.» Ancak bu kazanclarin, ser-
maye mallarinin (aktiflerinin) satisindan veyahut baska sermaye mal-
larma tahvilinden elde edilen kérlar1 da ihtiva edecek sekilde anlasil-
masi garttir.»

Arada sirada yapilan satiglardan elde edilen kazanclari vergileme-
nin dﬂgru' olup olmadigr meselesi Merchants’ Loan and Trust kargisin-
da Smietanka davasinda (255 A.B.D. 509, 1921) bahis mevzuu edildi.
Onaltinec1 anayasa tadiline istinaden cikarilan kanunlardaki «gelir» ke-
limesinin, mal ve miilkiin miinferiden yapilan bir tek satisinda elde
edilen kazanca samil olmadigi, fakat sadece, bir meslek olarak yapilan
alis veriglerde elde edilen Kkarlar:1 kasdettigi mealindeki bir iddiaya ver-
digi cevapta Yiliksek Mahkeme goyle diyordu : |

«Dahili Harp sirasinda cikarilan 1864 tarihli gelir vergisi kanunun-
da veyahut 1894 tarihli kanunda boyle bir tefrik kabul edilmemisti...
1909 tarihli istihlak vergisi kanununa gore gelirin tayininde, ... yuka-
rida bahsi gecen davalarin gosterdigine gore, boyle bir fark gozetil-
memisti; 1913, 1916, 1917 veya 1919 tarihli dahili varidat kanunlarin-
dan hic birisinin gelir vergisi hiikiimlerinde bdyle bir tefrikin ifade
edildigi goriilmemektedir. Onaltine1 anayasa tadilinde kullanilan «ge-
lirn- kelimesinin Mahkememizece vapilan tarifinde boyle bir farkhhk
kabul edilmemistir; idarenin héalen vedi seneyi bulan tatbikatinda hig
bir zaman boyle bir usul tatbik edilmemistir; ve nihayet, satig veya
tahvilin miinferit, tek bir muamele olmasi ile bircok muamelelerden
birisi olmasi halleri arasinda, muamelenin mahiyeti veyahut elde edi-
len karm bu kari temin eden sermayeye miinasebeti bakimindan esas-
1 bir fark da mevcut degildir.»

Belki de minferit muamelelerin en cok rastlanan gekilleri serma-
yve mallarmin (aktiflerinin) satisi ile ilgili muamelelerdir. Bilindigi gi-
bi, Ingiliz kanunu, umumiyetle sermaye mallarinin satigindan elde edi-
len karlar: ve zararlari, bu alim ve satim islerini meslek olarak yapan-
larin muameleleri miistesna olmak tizere, mnazari itibare almamak si-
yasetini takip etmektedir. Birlesik Amerika gelir vergisi kanunlari
bundan cok farkli bir politika takip etmiglerdir.

Dahili Harpten zamanimiza kadar cikarilan Birlesik Amerika ge-
lir vergisi kanunlarinin hepsi de sermaye mallarinin satigindan elde e-
‘dilen kazanclarin vergilenmesine dair bazi hiukiimler ihtiva etmekte
idi. Bununla beraber, 1921 vyilindan evvel cikarilan kanunlarda bu te-
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rim kullanilmamigtr. 1913'den 1916’ya kadar gecen devrede sermaye
mallarinin satisindan fertlerin elde ettikleri kazanclar alelade gelir gi-
bi, yani normal ve ildve vergi (surtax) nisbetlerivle vergilenmekte idi.
Bu igin ticaretiyle mesgul olanlarin ziyanlar: miistesna olmak lizere,
sermaye mallar1 satiginda ugranilan zararlardan kanunlarda bahis yok-
tu; bundan dolayi, sermaye zararlari icin indirim yapiamiyordu. 1916
yilinda kanun bu gibi zararlarin indirimine miisaade edecek sekilde
bir miktar yumusatildi; ancak, bu indirimler, fertlerin sermaye kazanc-
larinin miktar: ile tahdit edilmisti. 1917 tarihli kanunda ayvni durum
muhafaza edildi. Anonim sirketler bakimindan kanun 1913 yilindan
1931 yilina kadar hep ayni kald: : Biitiin Kazanclar vergilenebilivor ve
blitlin zararlar indirilebiliyordu. 1918 tarihli kanunda fertlerin bilimum
sermaye kazanclari vergilenmekte ve sermaye zararlarinin tamami her
nevi gelirlerden indirilebilmekte idi.

1921 yili varidat kanunu tasarismni hazirlarken Kongre, sadece,
vergl mikelleflerinin harp sirasinda konulan vergilerin haddinden faz-
la yliksek nisbetli bulundugu ve normal iktisadi faaliyetleri kostekle-
digi mealindeki gikdyetlerinin degil, fakat aynl zamanda, Maliyve Neza-
retinin vergi nisbetleri azaltildig1 takdirde devlet varidatinin artacagi
hakkindaki miitaldasinin da tesiri altinda bulunuyordu. Cihan harbin-
den sonra hiik(imet bir vergi azaltma politikas: takin etmege baglad1 ve
Kongre fertlerin sermaye kazancglari lizerinden alinan vergilerin he-
saplanma metodlarinda cezri bir degisme vapti.. Ilk defa olarak gelir
vergisi kanunu sermaye mallarimin satisindan elde edilen kazanclarin
vergilenmesi hususunda 6zel hiikiimleri ihtiva etmekte idi. Muayyen
sartlar altinda eger bir kimse isterse, iki yildan fazla bir zamandanbe-
ri elinde bulundurdugu sermaye mallarinin satisindan elde ettigi ka-
zanc alelade gelirlerinden ayrilabiliyor ve % 12,5 gibi ayri bir nisbetle
vergilenebiliyordu. Bu hesaplama usulii  ve zararlarin indirimi husu-
sunda bilahare ilave edilen bazi tahditler 1934 yilina kadar devam et-
ti. Bu tarihte Kongre elde edilen kazanclarin gelire dahil edilecek mik-
tarlarint veya nisbetlerini ggsteren bir liste kabul etti. Bu listeye go-
re, bildhare satilan sermaye malina daha 6nce tesahiip edilen miiddet
uzadik¢a matraha dahil edilen kazanc nisbeti azalmakta idi. 1938 Vi~
Iinda bu metodun biraz farkli bir sekli kabul edildi.

Sermaye kazang ve zararlarimin tatmin edici  bir sekilde muamele-
ye tabi tutulmasinda kargilagilan giicliikler, bir taraftan Maliye Neza-
retinin vergi kacakcilig:r ve varidat azalmas: hususlarinda duydugu en-
digeler, diger taraftan vergi miikelleflérinin iktisadi faaliyetlerinin bal-
talandigr hususundaki protestolar: yiiziinden daha siddetli bir hale gel-
mektedir. -
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Kazang¢ veya Zararin Realize Edilmesi .

Sermaye mallarindaki kiymet artisini da ihtiva eden sermaye ka-
zanclarl, yaratildigl zamanda mi, yoksa sadece satig, miibadele veya be-
lirli diger muameleler yoluyla «realize vedildigi zamanda mi gelir
sayilmalidir? Bu sualin cevabi bir kazanecin hangi yilda, hangi vergi
dairesince ve hangi sahis namina vergilenecegini tayin edecektir.,

Yliksek Mahkeme «realizasyon» hadisesinin vergilenebilir gelirin
esasli bir hassasi olduguna hiikmetmigtir. Bu fikir mahkemenin Eis-
ner karsisinda Macomber davas: dolayisiyle wverilen kararinda ol-
dukea genig bir sekilde izah edilmistir. Adi gecen kararda hisse senet-

leri temettilerinin, kArlarin ayrilmasini temsil etmedigi ifade edilmek-
te idi :

«Iste meselenin can alacak noktast: Sermayeye akan bir kazang de-
gil; yatirnmda bir kiymet artis: ve yiikselmesi degil; fakat herhangi bir
sekilde yatirilan veya istimal edilen bir sermayeden neget eden ve ser-
mayeden ayrilmis bulunan bir kazanc, bir kir, miibadele edilebilir bir
kivmet...» |

Bu karardan iic sene evvel Yiiksek Mahkemenin rulyet ettigi di-
ger iki davada alinan kararlarda tali anonim sirketlerin ilan ettigi ve
bunlarin bagli bulunduklar: holding kumpanyasma aktarilan temet-
tulerin gelir vergisi bakimindan gelir sayilmamasi gerektigi bildiril-
mekte idi. Bu kararlarin birincisinde (Southern Pacific kargisinda
Lowe davasi, 247 A.B.D. 338, 1918) Yiiksek Mahkemenin gériisiinii
bildiren hakim Pitney sbyle diyordu :

«Elimizde bulunan davd dolayisiyle eristigimiz neticevi su nok-
tal nazara istinat ettirmekteyiz : 1913 yilinin bir martindan baslamak
uzere her bir yil zarfinda bilitlin kaynaklardan neset eden veya yaratl-
lan safi gelirin tamamini vergiye tabi tutarken Kongrenin maksat ve
niyeti, hakikatte ve esasinda daha evvel yvaratilmis olmakla beraber za-
hiren muayyen tarihten sonra yaratilmig gelir goriiniisiinii tasiyan,
sadece bir gekilden ibaret vergi mevzuunu vergilemekten kacimmak-
|74 iy

Bununla beraber, anonim sirketlerin = dagittiklar: karlarla ilgili
muteakip iki davada Yiiksek Mahkeme muamelenin sekline daha bii-
yuk bir ehemmiyet atfetti. Meseld, Hornby karsisinda Lynch dava-
sinda (247 A:B.D 345, 1918) bir anonim sgirketin 1914 yilimda dagittigl
temettiler, . bu girket gelirinin biiyiik kismimnin 1 Mart 1913 tarihin-
den evvel kazanilmig olmasina ragmen, hisse sahibi fertler icin. wvep- .
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gilenebilir gelir olarak kabul edilmigti. Kararda bu hususta soyle de-
niliyordu : -

«Mevzuatin gayesinin, ancak aldka ve hissesi gelir geklinde yani
ilan edilen temettii halinde semere verdigi takdirde ve zamanda bu
gibi biriktirmeler doldyisiyle bir hissedar: vergilemek oldugunu kabul
ettigimizden, daha evvel meveut bulunan bir Kiymet temettii olarak
lan edildigi zaman, kanunun bu gayesinin tahakkuk ettirilmesine
mani hic bir anayasa hiikmiintin varligini miisahede edememekteyiz.»

Bildhare Peabody karsisinda Eisner davisinda (247 A.B.D. 347,
"1918) ayn1 miildhaza kabul edildi. Birkac yil sonra tegkildtlanma da-
valarinda vergi miikellefiyetinin tayininde esastan ziyade sekle da-
ha fazla ehemmiyet verilmekte idi.

Kazan¢ ve zararin miktarini tayin ederken 6nemli bir miildhaza
hesaplamanin  dayandign temeldir. Laynch kargisinda Turrish dava-
sinda (247 A.B.D. 221, 1918) Yiiksek Mahkeme, mal ve miilk 1 Mart
1913 tarihinden sonra tesahiip edildigi takdirde maliyet bedelinin ka-
zancl tayinde esas olarak alinacagma karar verdi. - Fakat eger mal ve-
ya miilk bu tarihten daha evvel tesahlip edilmis ise 1 Mart 1913 tari-
hindeki kiymet kazancin tayininde esas olarak alinacalkti. Bu tarih ge-
lir vergisi kanununun mer’iyete girdigi tarihti. Bu umumi kaide ba-
z1 1stisnalariyle diger biitiin varidat kanunlarinda tekrar edildi.

Federal Kongre ve mahkemeler gibi Maliye Nezareti de «Kazancy
ve «zarar» mefhumlarmin tarifindeki ve gelirin ne zaman «realizes ol-
dugunun tayin edilmesindeki guclugi ve, ayni zamanda, bu islerin
onemini takdir etmekte idi. Yillar boyunca kazanc ve zarar mefhum-
larinin tarifleri daha kati olarak yapildi ve boylece bunlar, evvelce ol-
dugu gibi, maliyet masraf1 tizerinden hesaplanacagi yerde, kanunlarin
metninde verilen esaslara gore hesap edilmege baslandl. 1924 tarih-
li kanun Maliye Nezaretinin o zamana kadar tatbik etmekte bulun-
dugu hesap usuliinii resmen kabul etti ve hiikiim altina aldi. Bu usule
gore, kazang¢ ve zararin hesabinda kullanilan esas «masraf» miktari,
sermaye hesabina gegirilmesi uygun olan diger masraflar nishetinde
artmakta, buna karsilik, daha evvel ayni mal veya miilk icin ayrilan
amortisman paylary ve benzeri indirimler nisbetinde azalmakta idi.
Bu kaide daha sonra cikarilan biitiin gelir vergisi kanunlarinda esas
prensip olarak kabul edildi: fakat zamanla daha fazla genigletildi ve
vazih ‘hale getirildi. Halihazirda bu kaidenin en az 18 istisnast meveut
olup bilthassa hibe, vasiyet, tasfiye satislari, anonim sirketlerin infisa-
hi ve yeniden organize edilmesi gibi yollarla tesahiip edilen- mallara
ait muamelelerde tatbik edilmektedir. -
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Mal ve Miilklerin. Birbirleriyle Miibadelesi. Halinde
Kazane ve Zarar Meselesi

Gelir vergisi bakimindan mal ve miilklerin «satigi», bu mal ve
milklerin diger mal ve miilklerle miibadele edildigi bir muamele de-
mektir. Umumi kaideye gére mal ve miilklerin el degistirdigi anda her
iki hadise (yani satis ve miibadele) tamamlanmig demektlr ve artik
kazang ve zararlar hesaplanmalidir.

Mal ve miilklerin satigi halinde vergilenebilir kazanc veya zararin
miktar: yukarida izah edildigi iizere kanunda bildirilen esaslar dahi-
linde bazi ameliyelerin tatbiki ile hesaplanmaktadir. Mal ve miilklerin -
mubadelesi halinde vergilenebilir kazancin miktarini tayin etmek ko-
lay olmamaktadir. Zira bu muamelede karsilik olarak alinan mal ve
miilke bir kiymet takdir etmek bazan imkansiz bir hale gelmektedir.
Esasen biitiin miibadelelerin vergilenebilir kazang ile IlEtICE]EI]EHH}TE“
cegi de agikardir.

1918 Tarihli kanundan evvelki gelir vergisi kanunlari mal ve
miilklerin karsilikli miibadelesi halinde elde edilen kazanclarin ver-
gilenebilecegi ve ugranilan zararlarin indirime tabi tutulacagi husu-
sunda sarih hiiktmleri ihtiva etmekte idi. 1913, 1916 ve 1917 tarihli
kanunlarm hiikiimlerine gore gayri safi gelir «mal ve miilklerin sa-
tisindan ve ticaretinden... elde edilen kazanclari, karlari ve gelirleri,..»
ihtiva etmekte idi. Mamafih, bildhare bu hiitkmiin liizumundan fazla
genig ve miiphem oldugu, zira bir vergi- miikellefinin bir kazanc elde
etmesine mukabil eline nakdi bir kirin gecmedigi miibadele ve alis-
verig gibi bazi muameleleri icerisine alamadigi meydana cikti. 1918
yili kanunu hazirlanirken Senatonun Maliye Komisyonu mal ve miilk-
lerin mibadelesi halinde tatbik edilecek kaideyi tesis etmek ve sadece
kagit tzerinde yapilan menkul kiymetler miibadelesine ait muamele-
lerde vergi miikellefiyetini menfi hale getirmek fiizere tasariya bir
hiikiim ilave etti. Kanunun bu husustaki maddesi soyle diyordu : «Mal
ve milkler diger mal ve miilklerle miubadele edilecegi zamanda, ka-
zan¢ ve zararin tayini maksadiyle, miibadelede karsilik olarak alinan
mal veya milk, bir kiymeti olmak sartiyle, adil kiymeti tutarma kadar
para muadili olarak kabul edilecektir.»

Dahili Varidat Umum Midiirligii. kanunun tatbikati hakkinda
hazirladigi talimatnamede kazang veya zararin agagldakl hallerde re-
alize olmusg sa}rllacagml blldlrmekte idi.: -Mal veya miilk paraya tahvil
edilecegi zamanda veyahut mal . veya milk kendisinden farkli ve ayni
zamanda plyaaa k13z111E1;1 m,evcut bulunan diger mal ve. mullﬂere tahvil
eidldigi takdirde.
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Mevzuatm koydugu hitkfimler' tatmin edici olmaktan uzakti; zira
bunlar bir taraftan hilelere miisait bulunuyordu, diger taraftan ise

harp sonu yillarinin iktisadi kalkinmasima ciddi surette miidahale et- -

mekte idi. Maliye Naziri, fiill bir satigin meveut bulundugu hallerde
kaganc ve zararin tayin edilmesinin zor oldugu bilumum muameleleri
kanunun nazari itibare alamadigma igaret etti ve halen istisna edil-
mig bulunan mibadeleler arasmna agsagidakilerin de ilavesini teklif
Sl

1) Karsilik olarak almman mal ve miilkiin piyasa kiymeti tatmin
edici bir gekilde tayin edilemiyen miibadeleler; 2) mal veya mulkiin
bir anonim sirketin hisse senetlerinin tamami veyahut tamamina ya-
kin miktar: kargihigmda degistirilmesi hali; 3) mal veya milkun
istirak halinde bulunan anonim girketler arasinda miibadelesi; 4) bir
veniden teskilatlanma - neticesinde bir anonim sirket, ortaklik veyahut
sahsin bazi hisse senetlerl elde etmesi hali.

Bu sebeple 1921 kanunu hazirlanirken miibadele ile ilgili hiktm-
ler bu tekliflerin bazilarmi ihtiva edecek sekilde tamamen yeniden ya-
zilmisti.  Yeni hitkme gore, kargilik olarak alman mal veya milk ko-
laylikla realize edilebilir bir piyasa kiymetine sahip bulunmadigl tak-
dirde, mal ve miilklerin miibadelesi vergilenemez. Bu kaidenin de ba-
71 istignalar: vardi. :

Mamafih, Maliye Nezareti bu maddenin bir fikrasinin, yatirim
maksadiyle elde bulunan mal ve miilklerin, vergilenebilir gelir reali-
76 etmeksizin, ayni cinsten diger mal ve miilklerle miibadele edilebile-
cegine dair hilkmiin vergi miikellefleri tarafindan suiistimal edildi-
gini kisa zamanda kesfetti. Hsham komisyonculari miisterilerinin te-
sahiip ettikleri menkul kaymetferi vergiden imtina edecek sekilde mii-
hadele edebileceklerini ilan etmege bagladilar. Bunun tzerine Maliye
Naziri, Kongreden, vergiden muaf miibadeleler tahdit etmesini ve
ancak anonim sgirketlerin yeniden tegkilatlanmasi, . konsolide edilmesi
veya miibadelesi muamelelerini  vergiden istisna etmesini talep etti
Bu tadil 1923 yilinda yapildi. 1924 yilinda maddede diger bazi degis-
meler daha yapild:r ve bilhassa Jolaylikla realize edilebilir piyasa
Kiymeti» ibaresi «adil piyasa kiymeti» gekline sokuldu.

Anonim girketlerin yeniden tegkilatlanmasi, kongolide edilmesi
veyahut kaynasmasi dolayisiyle yapilan mal ve miilk mibadelelerini
kavravacak sekilde mevzuat hazirlanirken yukaridakilere benzer oiic-
lilklerle karsilasiidi. 1918 yilindan evvelki gelir vergisi kanunlari bu
gibi muamelelere dair hic bir hususi hiikiim ihtiva etmemekte idi ve
bircok onemli vakalarda mahkemeler, hisse senetleri gibi menkul kiy-
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metlerin miibadele edilmesi halinde vergilenebilir gelirin dogacag:
seklinde kararlar verdi.

Belki de Yiiksek Mahkeme, realizasyon zamanini tayin icin mu-
ayyen hiikiimleri ihtiva eden kanunlari, kismen idari kolaylik temini
maksadiyle arzu etmekte idi. Anonim sirketlerin kaynasmalarir ve
konsolide edilmeleri ¢cok tekerriir eden bir hale gelince iktisadi igle-
rin bliyik kismi, muamelelerin elle tutulabilecek yakinlikta cereyan
ettigi hallerde goriilen normal realizasyon hadisesine rastlanmadan
yiriitiilmekte idi. Diger bir ifade ile, objektif kiymet takdiri hadise-
lerinin sayis1 nisbhi olarak azaldigi1 zaman, her zaman kullanilan rea-
lizasyon gartlari1 muteberiyetlerinin biylk kismini wve idari llizum
ve zaruretlerini kaybettiler.

Mamafih, realizasyonla ilgili sartlarin gelir istihsali bakimindan
pek az iktisadi ehemmiyeti haiz bulunan kégit lzerindeki menkul
kiymetler miibadelesi muameleleri dolayisiyle vergi miikelleflerini
ehemmiyetli nisbetlerde gelir vergisi miikellefiyeti altina soktugunu
Kongre miisahede etti. Bu sebeple, gelir vergisi kanunlar: tadil edi-
lerek gelirin ancak bir satig veyahut diger muayyen muameleler so-
nunda «realize» olacagl hususu agikir bir hale getirildi. Bununla be-
raber, bu sekilde hazirlanan hususi mevzuat cok teknik ve muglak
bir maddeyi ihtiva ediyordu. Bu maddenin pek karisik ve anlasilma-
s1 ve tatbiki gilic olmas1 {tizerine Maliye Nezareti takip -edilen usuliin
bastan baga degigtirilmesini ve kanunda idareye genig selahiyet ve
ihtiyar taniyan basit bir ifadenin kullanilmasimi talep etti. Kongre
bu talebi yerine getirmekten imtina etti. Mamafih, 1930 yillarindaki
iktisadi buhran dolayisiyle varidat meseleleri biiylik bir ehemmiyet
kazandig: zaman Kongre bu madde yuziinden vergiden ictinap hadi-
sesinin vuku bulmas: ihtimallerini takdir etti ve bazi tahdit edici hii-
kiimler vazetti. |

Gelirin «realizasyon» u dolayisiyle karsilagilan ve yukarida zik-
redilen glicliikler, trostler ve anonim sirketler gibi suni tesekkiillerin
(varliklarin) wyaratilmasi suretiyle gliphesiz daha fazla artirilmig olu-
yordu. Bu tegekkiillere, bunlari kuranlara, idare edenlere, kontrol
edenlere, bunlardan istifade edenlere ve bunlarla ilgisi bulunan diger
fertlere ve sirketlere ne zaman, nerede ve ne miktarda vergilenebilir
gelir tahakkuk ettirilecegini tayin icin ya cok teferruatli kanunlar ha-
zirlamak veyahut idarecilere genis ihtiyar hakk: tanumak icabetmek-
tedir.

Bu suretle, vergilenebilir gelir tarifinin zaman icinde c¢ok basit
bir sekilden cok karisik bir hale dogru degistigini géormiis bulunuyo-
ruz. Muglak bir sinai cemiyette tatbik edilecek umumi bir gelir ver-
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gisinin umumi ve adli idaresi 6ncili taraftarlarin, kanun vazilarinin ve
mahkemelerin aczini ortaya koymakta ve vergilenebilir gelir mefhu-
munun, yuzlerce miiskill noktada farkli sekilde tefsire ihtiyac g6s-
termiyecek kisa, kesin hukuki bir tarifini hi¢ bir kimsenin veremiyece-
gi hususunu agikar bir hale getirmistir.

Netice

Hangi gelirin vergilenecegini kim tayin eder? Umumiyetie zanne-
dildigi gibi, geliri baslangicta Kongrenin tarif ettigi, fakat nihai ka-
rarlarin Yiiksek Mahkeme tarafindan verildigi dogru mudur? Umumi
resmi tarifler bakimindan, herkes tarafindan benimsenen bu fikir bii-
yviik mikyasta dogrudur. Mamafih, simdiye kadar goriilen gelismele-
rin bu yazinin muharriri tarafindan yapilan tefsirine gore, fiilen tat-
bik edilen tarifler tesrii, icari ve kazai kuvvetlerin miisterek mahsul-
leridir. Bunlar {izerinde iktisatcilarin, avukatlarmn, muhasebecilerin
ve diger bazi kimselerin vasitali tesirleri de olmustur. Idareciler ka-
- nunlar ve vergi miikellefleriyle en cok temasta bulunmaktadirlar; ve
belki de, umumiyet itibariyle devletin icra boliimii, hangi gelirin fii-
len vergilenecegini tayinde ve istikbalde hazirlanacak vergilenebilir
gelir tariflerinin trendi tizerinde miiessir olma bakimindan en 6énem-
li stratejik mevkide bulunmaktadir. Mamafih, esas itibariyle vergile-
nebilir gelirin tarifi, cemiyeti tesir altinda bulunduran biyolojik, eko-
nomik vesair tabii kuvvetler tarafindan tayin edilmektedir. Diger bir
ifade ile, bu tarif halk tarafindan, tazyik gruplar: tarafindan, umumi-
yetle politik kanallar vasitasiyle ifade edilen umumi efkér tarafindan
tayin edilmektedir. Bir zamanlar Mr. Dooley héatta Yiiksek Mahkeme-
nin secimleri takip ettigini ifade etmisti.

Diger bir ifade ile, gelir kelimesinin manas! statik degildir; bir
cemiyette faaliyette bulunan dinamik kuvvetlerin tesiri altinda dai-
mi olarak tekdmiil etmektedir. Bu hakikat Hakim Holmes tarafindan
cok gilizel bir sekilde ifade edilmisti :

«Fakat anayasada ve gelir vergisi kanununda gelir kelimesinin ay-
ni manayi ifade ettigi sozlinun dogru olmasi icabetmez. Bir kelime
seffaf ve degismez bir kristal degildir; yasayan bir diisiincenin deri-
sidir ve kullanildig:1 sartlar ve zamana gore rengi ve muhtevag1 bliyiik
mikyasta degigebilir.» (Eisner karsisinda Towne 245 A.B.D. 418, 1918)
(13).

(13) Vergilenebilir gelir tarifinin gelismesi tizerinde daha genisg izahat icin Roy
G. ve . C. Blakey’nin miistereken wyazdiklari The Federal Income Tax adli ki-

tabin (1940) wirmi Dbirineci fashina bakiniz., Roswell Magill'in Taxable Income
adli kitabmmin (1945) ikinci tabi ayni mevzuu cok daha genis ve hukuki bir cer-

ceve icerisinde inceleyen bir eserdir.



A — Gayrisafi geliri elde etmek lzere gayrisafi hasilattan cikari-
lacak kalemler - '

1) Sigortal: bir kimsenin sliimi uzerine hayat sigortasindan ali
nan paralar (sigorta mukavelesj geregince)

2) Hibe akitleri veya diger kontratlarla elde edilen yillik gelirler

3) Hibeler, miraslar |

4) Devlet tahvillerinden alinan vergiden muaf faizler

5) Kaza ve hastalik karsiliginda alinan tazminat

6) Sahibi tarafindan isgal edilen ikametgdhin kira kiymeti

7) Din adamlarinin oturmalari icin désenen ikametgahlarin ki-
ra kivmeti.

8) Mal sahibinin igini gormek maksadiyle isgal edilen bir ika-
metgahin kira kiymeti

B — «Ayarlanmis gayrisafi gelire» varmak uzere gayrisafi gelir-
den yapilan indirimler :

Umumiyetle tesebbiis veya mesleki faaliyet gelirini istihsal 1¢in
zaruri olarak yapilan masraflar (Bilhassa fertler 1¢cin bircok -istisnalar
taninmaktadir.)

1) Ticaret ve tesebbiis masraflar

2) Iktisadi faaliyet dolayisiyle yapilan seyahatlerin masraflar:

Bunlar: ayr1 ayr: hesap etmek yerine gayrisafi gelirin % 10 u in-
dirilebilir. Ancak, kari ve kocanin mustereken indirebilecekleri mik-
tar 1200 dolar1 ve her birinin ayri ayri indirebilecekleri miktar 600 do-
lar1 gecemez. |

C — Safi gelir : Ayarlanmig gayrisafi gelirden % 10 indirilerek
veyahut asagidaki kalemler tarhedilmek suretiyle bulunmaktadir :

1} Tahsili miimkiin olmiyan alacaklar, asinma, wyilpranma ve mo-
dadan diisme kargilig1 olarak ayrilacak makul miktarlar

2) Hayir, egitim ve benzeri tesekkiillere yapilan teberru wve yar-
dimlar
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3) Is verenlerin muayyen isci fonlarina yaptiklar: yardimlar ve-
ya istirakler

4) Muayyen hudutlar dahilinde kalmak sartiyle, saglik masrafla-
r1 ve benzeri masraflar (Eger vergi miikellefi veya egi 65 yasindan
yukari veyahut kor ise, bu hudutlar daha liberal tutulmaktadair.)

5) Odenen vergi ve faizler

D — 5afi gelirden yapilan sahsi indirim . ,

1) Vergi miikellefleri, karisi ve baktig1 beher kimse icin 600 er
dolar |

2) 65 yasindan yukar: veya kor sahislarin her birisi icin ayrica
600 er dolar

B — Vergilenebilir safi gelir : Miisaade edilen bilimum istisna
ve indirimlerden sonra kalan miktar. ;

EK II

Vergilerin Idaresi Pratik Olmahdir ve Bu
Bakimdan Tarif Onemlidir

Vergilenebilir gelir tarifi {izerinde muessir olan ve gerek ilim
adamlarmnin gerekse umumiyetle kanun vAzilarinin hatirda tutmala-
r1 gereken ¢ok dnemli bir vakia, vergilemenin fevkalade pratik bir me-
sele olugudur. Pratik olmas:1 ve amme ihtivaclarini karsilamaga kéafi
gelecek miktarda varidat temin edebilmesi icin vergilerin idare edil-
- mege musait bulunmasi sarttir. Bunun manasi, vergilerin, lizumun-
dan fazla gliclilkler ve gerginlikler dogurmamasi demektir. Vergile-
rin tahsili haddinden asir1 masraflari mucip olmamali ve tahsil islerin-
deki gecikmeler normalden fazla olmamalidir. Sayet vergilerin % 10
u tahsil edilemezse vergi sistemi ve bizzat devlet fonksiyonlar: Oylesi-
ne kosteklenir ki neticede millet ekonomisi faaliyetine devam edemez
ve coker.

Bu sebeple, gelir, adalet, servetin uygun bir sekilde tevzii vesaire
gibl mevzular hakkindaki nazariyeler ne olursa olsun, vergilenebilir
gelir, kolayca tatbik edilmesini miimkiin kilacak bir sekilde - tarif edil-
mek, nelerin vergilenebilir gelire dahil oldugunu, nelerin haric = bu-
lundugunu sarih bir surette belirtmek sarttir. Avukatlar ve iktisat-
cilar kili kirk yaran miinakasalara girigebilirler (belki de bazan muay-
yen maksatlar icin) wve din adamlar1 bir ignenin ucunda dans edebi-
lecek meleklerin sayisi tizerinde ihtilafa diigebilirler. Eger biz yvasama-
ga devam etmek, wve bilhassa, hayatta terakki kaydetmek istivorsak,
vergi kanunlarini hazirlayanlarla vergi idarecilerinin hayatin gimnliik
vakialarmi gozonlinde bulundurmalar: gerekir.



THE DEFINITION OF TAXABLE INCOME (*)
By: Roy G. BLAKEY

Turkey’s New Income Tax : Turkey recently adopted a new in-
come tax. I understand it is one of the most important parts of the
national revenue system and it is expected to increase in importance
as it and Turkey’s economy are developed. Naturally there are many
criticism of this new measure as there is of most Important taxes.
Hence there are many demands for revision or modification.

America’s New Income Tazx Forty years ago, after a long-drawn-
out struggle, the .United States of America adopted a new income tax.
In the first years of its existence it raised only a small fraction of the
total revenue, less than one-tenth of the whole. In later years it has
become the mainstay -of our system and has raised from half to
three-fourths of a very much larger total.

During this period of 40 years, it has been amended many, many
times. Some of the revisions have been minor, some have been major:
nearly all have been for one of three purposes, that is, to increase the
revenue, or to improve the equity of the tax, or to facilitate its admi-
nistration.

Different Economies Need Different Tazxes : The Turkish econo-
my is quite different from the American economy and hence its fiseal
needs are different from ours. There are indications, however, that

Turkey’s economy may have more resemblance to the present Ameri-
can economy In fifty years than it has now. It seems not at all im-
probable that some of its income tax problems will resemble some of
those which America has had to face. I do not mean that the United
States has solved all of its problems; in fact, it has not, and these prob-
lems seem to increase faster than its solutions. Some of our experi-
ences, however, may be helpful to you.

Hence, T think it may be of interest to this group to consider some
of these American problems and what we have done about them. There

(*) Lecture delivered at Istanbul University on April 21, 1953,
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are so many issues that it will not be possible to diseuss more than a
few of them. In fact, I have decided to discuss only a few typical
examples relative to the definition of taxable income, a subject which
seems very simple but which becomes very complex when an indus-
trial economy or country attempts to put a modern income tax into
actual operation.

Lack of Specific Definition in Laws : In one respect, at least, I
think the Turkish and United States income taxes are alike; that is,
in the income tax law of each there is no simple, straightforward defi-
nition of income. The English law also is similar in this respect. In
the United States legislation it appears that the lawmakers assumed
that the meaning of «income» is so well and generally understood that
it is not necessary to define it. On second thought they appear to have
decided that it was so difficult to define that they dodged or «ducked»
the problem and left it for the administrators and courts to decide as
specific problems arose.

Administrative and Judicial Definitions : In practice the latter
course has been followed generally, but occasionally, as different prob-
lems have arisen, Congress has passed legislation stating that certain
things should be included in, or exeluded from, taxable income. Some
of these laws were passed at the request or suggestion of administra-
tors or the courts and some were passed to modify decisions of the ad-
ministrators or courts because Congress disapproved thelr decisions.

The United States Supreme Court’s Unique Role : In order to un-
derstand United States law and practice Turkish people should recall
that the United States has a Supreme Court which can consider the
constitutionality of a law and after such consideration it may declare
an act of Congress null and void. This is somewhat different from the
situation in Turkey where all authority is vested in the Grand Natio-
_nal Assembly and every law that the latter passes is ¢pso facto cons-
titutional. There is no Supreme Court in Turkey which can set it aside
an act of the G. N. A. by declaring that it is not in conformity with the
constitution.

The powers and past decisions of the United States Supreme Court
must be kept in mind when considering the definition of taxable in-
come in the United States. The United States Constitution gives the
Congress very broad powers of taxation but it does contaln some re-
strictions or limitations on Congress.

One such restriction, which was a compromise adopted to secure
the approval of the Constitution by a sufficient number of states to
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nake it effective. was that all direct taxes levied by Congress ‘must be
in proportion to the population of the several states. For example,
the 1894 income tax was declared unconstitutional because it was
levied in proportion to certain income, which wasg not in proportion to
the population of the several states. Inasmuch as this tax on income,
or the main part of it, was declared to be a direct tax, and not In pro-
portion to population, the law was declared invalid. This led to the
adoption of the 16th Amendment in 1913. Thus a general income tax
was made possible.

| Whenever the Congress has passed a statute which levies an income
tax on what the United States Supreme Court says is not income, that
statute is unconstitutional or invalid. Therefore, it is important for
Congress and administrators to know what is, and what is not, taxable
income.

In general, therefore, in the United States, taxable income is what
the United States Supreme Court interprets it 1o be according to the
provisions and implications of the Constitution, inasmuch as that ins-
trument nowhere defines it specifically. Or, in other words, taxable
income is whatever Congress and the tax administrators say it is, pro-
vided they stay within the limitations of the Constitution as it is in-
terpreted by the United States Supreme Court. '

Following are some typical questions and problems of defining
taxable income which have arisen in the UUnited States and which are
likely to arise in any state that undertakes to apply a general income
tax.

Typical Questions and Problems

1. Does taxable income mean gross income, gross receipts, net
income or something else?

9. Does taxable income mean receipt of gain in the form of money
(cash), or money equivalent (income in kind - goods and services), or
«real income» (gain in purchasing power) or «psychic income» in the
sense of satisfaction from utilization of goods and services, or something
else? '

2 Tn order to qualify as income, must receipts be recurrent, or
are occasional, irregular, or non-business receipts income? Consider,
for example, windfalls, gifts, inheritances, lottery winnings, protfits
from sale of residence once in a lifetime, etc. Are corresponding
outgoes negative income and properly deductible?
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4. -When, where, and by whom is income . «realized»  (or legally
recognized)-and therefore taxable? For example, is the amount of one’s
ineome to be determined by cash or by accrual accounting? When, if
ever, are appreciations in the value of land, plant, or other capital pro-
perly taxable? Annually, as they accrue, all in the year of sale, or
when and how? Do reorganizations and exehanges, as well as sales,
result in. «realization» of income? What effects have the creation, ope-
ration, and reorganization of legal entities such as cmpﬂraimna and
trusts on the «realization» of income?

5. Who defines income or detemines taxable income? What are
the respective roles of the legislative, executive, and judicial branches
of the government? Do economists, accountants, businessmen or lay-
men generally have a voice in.the matter, or is everything decided by
the lawmakers and the ecourts?

Income as Defined by Economists

Major parts of the doctrines and discussions of economists deal
with income in one or more of its aspects. Naturally they have thought
a good deal about the nature and definition of income and have had
some influence upon legal concepts and definitions, though not so
much as some would assume. Professor Rottschaefer of the University
of Minnesota Law School says that the theories of economists relative

to the definition of income «represent the views of those best guali-
fied to deal with such questions». Nevertheless, economists differ with
respect to some points. It is impossible to state briefly and at the same
time adequately the economists’ concepts and definitions, but the cha-
racteristic of some their representative schools of thought may be in-
dicated.

What may be called the traditional school, the one largely influ-
enced by English ideas and practices, stresses recurrence and more or
less regularity of income flow. This school would not normally in-
clude in taxable income ocecasional gains or receipts such as gifts, in-
heritances, profits from gsale of one’s residence, or capital gains, except
those made by a regular dealer whose gains normally recur. One of
the.representatives.of this theory was Professor Plehn of the Univer-
sity of California.

Professor Seligman of Columbia .University, for many years con-
sidered the leading tax authority of the United States, held somewhat,
though slightly different, views.
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~ Professor Haig of Columbia University whose main thesis is very
similar ‘to that of Professor G. von Schanz (1) may be taken as a
representative of quite a different and more modern point of view.
Haig’s definition is : «Income is the money value of the net accretion
to economic power between two points of time». He includes all rea-
lizable net income gains, recurring and non-recurring, whether «rea-
lized» or not. Realizable capital appreciation and other gains, gifts,
inheritances, windfalls, etc., would be included from the wiewpoint of
his economic theory, though Haig would probably grant that, under
some conditions, economic considerations might well give way to le-
gal «realization» requirements for the sake of administrative advan-
tage.

Professor Irving Fisher of Yale University may be taken as a re-
presentative of the «psychic income» school. For him, income is a flow
of psychic satisfactions, rather than money or goods. Inasmuch as the
measurement of psychic satisfactions presents insuperable administra-
tive difficulties, Fisher suggests, as a practicable substitute, the tax-
ing of consumer expenditures. He would exclude from income all re-
ceipts which are invested or saved during the taxable year. If, how-
ever, savings are consumed in a later year, they are considered income
of that year.

The Nature of Income

A recent United States Treasury tax study (2) includes the following
definitions and remarks on the nature of income :

«Income has been defined as the maximum amount a person
might consume during a given period of time, such as a year, and still
be as well of at the end of the year as he was at the beginning. (3)
This definition describes real, rather than money, income. Conven-
tional accounting practices, on which income taxation ig based, do not,
in general, attempt to measure real income. Personal income defin
either in the foregoing manner or in other conventional ways may be

—

(1) «Der Einkommensbegriff und die Einkommensteurgesetze», Finanz
Archiv 1896, p. 1; cited in Wueller, Paul H. «Concepts of Taxable Income», Po-
litical Science Quarterly 53 : 83, 257 (March, Dec. 1938).

(2) United States Treasury Tax Advisory Staff of the Secretary, Federal
Income Tax Treatment of Capital Gains and Losses, June, 1951. Srig |
(3) BSee, for example, J. R. Hicks, Value and Capital, Oxford, 1939, p. 172.
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broken down into two parts, namely, consumption and the net change
in value of assets and liabilities. (4) '

«Although income is ordinarily thought of as a flow of goods and
services or their monetary equivalents between two points of time, and
capital or wealth as a stock existing at a particular point of time, the
capital and income of an individual are, in practice, not always easy
to distinguish. One source of capital to an individual is saving from his
personal income. Other sources are inheritance, gifts, and apprecia-
tion in value of property already owned.

«The maximum consumption definition of «income» cited above
measures the net accretion to, or deterioration in, an individual’s eco-
nomic position within a given period of time in «real» or economically
significant terms. (5) Real net income is a theoretical standard useful
in analyzing problems that must be resolved to achieve tax equity.
However, real net income has no exact counterpart either in tax ad-
~ministration or in business accounting. It differs from taxable income
as defined by statutory law and conventional accounting practices in
that real income is concerned more with nominal or book valuations
and historical costs.

«For business-accounting purposes ihcome has been defined as

1. ... the increment in ‘wealth arising from the use of capital
wealth and from services rendered.

2. Income, in the narrowest sense, is the owner’s share of this in-
crement, This is the income which it is sought to define as «net incomen»
in the income statement. (6)

«Another definition of «income» includes only consumption and
excludes savings. (7) This concept leads away from a net income tax
towards a spendings tax.

«The employment for tax purposes of economically significant
definitions of capital and income is limited by the impracticability of
ascertaining present real value in an objective and economical way

(4) For example, Henry C. Simons has defined personal income as «the al-
gebraic sum of a person’s consumption and the change in wvalue of his property
rights during a period». Personal Income Taxation, pp. 51. 125,

(5) Cf. R. M. Haig's definition of income as «the money value of the net
accretion to one’s economic power between two points of time.»

) ﬁmemran Institute of Accountants, 4 Statement of Accounting Pﬂ“mmples

. 1038, See a]::.r:: Accounting Research Bulletin No. 32, Dec. 1947,
(7) Cf. Irving Fisher; The Nature of C{Lpe.mi' r:mr:i Income, T&Icltmllldﬂ 191..,
pp. 81 — 52, 134, 246 — 55. : oy i : e SR
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and by consequent necessity. of substituting original cost lesq in the
case of wasting assets, a formalized kind of depreciationn.

Law versus Economic Theory. As already indicated, the first school
of thought (mentioned above, P. 29) revresents British ideas and
practices fairly well, though in recent years there has been some
tendency for English law and practice to turn slightly in some directions
toward the American. As indicated above, also, all of the early United
States income tax laws were modelled largely upon the British laws,
though there were some important differences. None of these schools
of economic theories of income mentioned above have been followed
too closely or consistently by American lawmakers or the courts, but
all of them have influenced the legal - the authoritative - deﬂmtmn of
taxable income.

Following are some examples of problems and reasoning applied by
Congress, the courts and administrators in the United States.

Does Income Mean Net Income?

Does taxable income mean net income, gross income, gross receipts
or something else?

United States practice and court decisions are not at all consistent
with respect to this matter.

In the Civil War era (1861 — 65) Congress levied gross taxes as
well as various other kinds of excises and fees upon corporations; on
individuals it imposed an income tax which apparently was intended
to be unon a net basis, though the statutes were not very specific.

For the fiscal emergency created by the Spanish - American War
(1898) Congress imposed an excise tax on the gross receipts of sugar
refiners. The Sunreme Court held this wvalid (192 U.S. 397). The
corporation excise Act of 1909 provided for «net income» as a measure
of that excise. Net income has been the base for corporations as well
as Individuals under all national income tax laws passed since the
adoption of the Sixteenth Amendment (1913).

Degpite the statutory provision of «net income» in the Act of 1909,
the Supreme Court did not permit the deduction of mine depletion in
a case which came under that Act ¢ Stratton’s Independence v. Howbert,
ol LS. 399 1913

In a later case under the same ‘Act (Doyle v. Mitchell Bros. Co. 247
U.s. 179, 1918) the Court took a different view and held that a.distin-
ction should be made between capital and income. «We must withdraw
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from the pross proceeds ‘.an amount sufficient to restore the capital

value that existed at the commencement of the period under consi-
deration», Wik |

In 1920 (Eisner 1. Macomber, 252 U.S. 189) the Court held that the
Congress had attempted to exceed Its powers by levying a tax on stock
dividends when it taxed as income what was not income in fact.

The Court held, also, in wvarious other decisions, that the compen-
sation of the President and that of federal judges were not subject to
taxes levied within the terms of office for which they had been elected
or appointed, because such taxes would be a reduction of compensation,
contrary to the Constitution which prohibited such reduction.

Moreover, it was held in various decisions that the nature of the
Federal Union was such that the national government could not levy
taxes upon the agencies and Instrumentalities of governments of the
states and their legal instrumentalities: and, cunvérsel}r, the states and
their subdivisions might not tax the agencies and instrumentalities of
the national government, though both national and state governments,

respectively, might tax the incomes of their own agencies and instru-
mentalities. '

The latfer decisions were based on the theory that national and
state governments of the United States are all sovereign, and to permit
one level of government to tax the agencies or instrumentalities (e. g.

officers, employees or bonds, securities or property) of the other would
be tantamount to infringement of its sovereignty.

But in 1938 and 1939, the Court made several important decisions
- which opened the way for reciprocal federal (national) and state
taxation of government officers and employees, provided such taxation
was not discriminatory. Exemption from federal income taxation of
Interest from state bonds and ‘from states taxation of interest from
federal bonds h'ave'nnt beéen removed, however, despite several attempts
to do so. | i

«Unquestionably Congress has power to condition, limit or deny
deductions from gross income in order to arrive at the net that it
chooses to tax». (Helvering v, Independent Life Insurance Co.,, 292
U.S. 371, 1934). (8)

In general, the deductions allowed under the national laws have
been business or professional €xpenses, but not personal expenses. A

(8) For citation of leading court decisions on points discussed, see Roy G.
and G. C. Blakey, The Federal Income Tauz, Pp. 478 ff, v
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few exception -have been made.: For example, the following personal
expenses may be deducted from gross income; state and local taxes
on the taxpayer’'s home; contributions to organizations for philan-
thropie, educational or religious purposes, interest paid out, regardless
of the reason for the dept incurred, except for purchase of tax-exempt
securities. = | |

Summary. Congress 1s not required to tax all income which 1t may
tax: it has chosen to tax net income with certain exceptions and as it
defines taxable income. In recent years, the Supreme Court has
appeared to exercise its powers of restricting Congress in the taxation
of income less than in. the earlier, more formative vyears of the tax.
This was to be expected. After saying that certain things are excluded
from gross income, the IUnited States law says that net income 1s gross
income less certain deductions. IFrom net income so defined certain
exemptions are allowed 1n order to arrive at taxable net income.

y  Thus we have a very technical, legalistic definition that does not
correspond exactly with the normal definitions of income by
accountants, economists, or anybody else. It is supposed to approx-
imate what is generally understood to be net income, but, because of
personal . exemptions granted, the income that i actually taxed is a
rough approximation of what some economists call “clear income”,
that is, net income over and above what is required for a minimum of
subsistence or for a reasonable standard of living. |

Money Income, Real Income, or Psychic Income?

~ (Controversies have arirsen as 10 whether taxable income should
be confined to income received 1n the form of money or whether it
should include income in kind, usances, and other valuable conside-
rations. A somewhat similar controversy is involved in the suggestion
‘that money income be converted into «real income», and certain
economists go so far as to advocate the use of «psychic income» as the

proper tax base.

© - The framers and administrators of modern income tax laws have
almost always thought of the tax base as money income or its equivalent;
that is, cognizance has been taken of income in kind, and of «real
income» at times, though in practice, many exceptions have been made
for administrative and other reasons. For example, allowance has not
been made for increase or decrease in real income caused by fluc-
tuations in the purchasing . power of United States money. The failure
to do this causes much injustice and this injustice increases the greater
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the fluctuations  caused by inflation  and . deflation.. But general
application would: lead ‘to ‘endless administrative difficulties, many of
which would be serious. The taxation of «psychic income» has appealed
to certain theorists only and even they would modify their definition
radically to meet. administrative difficulties. (9) -

In fact ,most legislators and administrators think it unwise to tax
even all usances and incomes in' kind.: The rental wvalue of a home
occupied by. the. taxpdyer was. specifically excluded from gross income
in.several .of the Civil War Acts and, by administrative ruling, it has
not :been “econsidered taxable income under later laws. (10) Similarly,
neither cash value of farm products. consumed by the farmer’s family,
no estimated value of services of a housewife or member of the family
(agricultural or otherwise) has:been included in gross income. .

- The laws ‘have, ‘however, always recognized some income received
in forms other than money. For example, the 1938 and other laws use
the. phrase. «in_whatever form paid»; thus farm rent received from a
tenant whether paid in cash or in: crops, and the value of corporation
stock, meals, living quarters, or other perquisites with which services
are paid for are considered taxable income. Certain exceptions are made
to: thig rule, however: The value of quarters for officers and enlisted
persorinel of the Army, Navy, Coast Guard, Geodetic Survey, and
Public Hedlth Service are excluded from gross income. In one case the
Court of Claims held that suech rental value should not be included in
‘gross income because living quarters were furnished for the convenience
of thé employer. This rule of convenience has been adopted by the
Bureau of Internal Revenue. When property is exchanged for other
property, the rule adopted by the Treasury is that the fair market value
_ﬁf the thing taken in payment is the basis for computing the amount
to be included in taﬁ;dble income. ‘The ~difficulties encountered in
"admlmstgrmg and . mterpretmﬂ «fair ”mdl ket value» are illustrated in
the. cnmple,mtmeb of corporation reorganizations and exchanges of
'prn};}erty and secuntles 11:1 cannectwn therew ith. |

In general the statutes and regulatmnb have prnvlded thdt
taxpayers must report income «constructively received» as well as
that actuall}r received. Fm E}mmnle interest received is income when

(9) ‘What they a{hrucate as practical is the taxation of expenditures for
-thmgs consumed within ‘the taxable vear. .

(10) - But in 1911 the Wlseaﬁﬁm ‘state income tax law 1ne1uden:i such income.
tThts provision caused so much ‘complaint and administrative difficulty, how-

ever, that it was repealed.
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Aueé dnd payable, even though.coupons are not actually cashed: until
the next fiscal year; dividends from corporation stock are income when
unqualifiedly made subject to demand of the shareholder, even though
the dividend check may be cashed in a later year; interest on savings
bank deposits is income when credited, even though not drawn by the
depositer until later.

On the other hand, not all monetary receipts are considered
taxable income. Exampvples are gifts and bequests. If, however, gifts
are really payments for services rendered, they are taxable. In the
¢ase of an alleged gift by a corporation it is generally held that there is
a heavy burden of proof on both the donor and the donee, on the theory
that the directors would not give away the corporation’s money. Coms-
missions, fees and tips received are taxable also.

The Suvreme Court sustained the statutory requirement that
income from an irrevocable trust used to vay insurance premiums on
the life of the grantor for the benefit of relatives, employees, and others
after his death was taxable income of the grantor. According to Magill,
it was «Justice Cardoza’s basic conception that Congress may tax as
income a benefit to the taxpayer essentially similar to the economist’s
flow of satisfactions... Hence we come to the core of the deeision - that
the ‘economic realities of enjoyment of fruition’ may validly be treated
by Congress as the equivalent of ownershiv of the incomey.  This,
perhaps is as near an approach to validation of the psychic income
concept as we shall find in practical application, It is also an illustration
‘of the force of economic realities in shaping the definition of income. '

.Rﬂcurréncé and Regularity of Income

| It has been a common view that, to be includéd in income, receipts
should be of the type that recur more or less regularly, that most
.occasional and casual receipts should not be normally used for current
consumptive exvenditures but should be saved and added to capltal
particularly if such receipts or gains are lnhemted or arise from the
'ureahzatmnn of capital assets.

it Tht’_ﬂ flrst three Civil War income tax laws (Acts of 1861, 1862,
1864) provided for the taxation of «annual »income. Even these laws
as administered, however, provided for the taxation of certain irregular
income and capital gains. The Act of 1894 added dnother category of
“income, money and personal property acquired by inheritance or gift.
The Act of 1909 svecified that the tax was measured by nthe entlre net
income received... from all sources. |
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Since the adoption of the Sixteenth Amendment, the income tax
laws have assumed an annual accounting but, with a few exceptions,
casual as well as regular gains have been considered income. Most gifts
and inheritances have been excluded, presumably because they have
been considered transfers of capital rather than income and probably
partly because inheritances, and recently certain gifts, have been subject
to special taxes. Nevertheless, the law is not entirely consistent on this
point. In certain cases, gifts in the form of income from a trust may or
may not be taxable; (11) a government bonus to a railroad company in
Cuba for construction was not considered a gift or taxable income but
a capital contribution to promote public interest; contributions by a
chamber of commerce in the form of land, buildings, etc., to corporations
for encouragement of new industries are not considered income.

From the viewpoint of some economists there is a difference
between income derived from capital and profit derived from the sale of
capital. From the viewpoint of the taxpayer, it is questionable justice
to tax in a single year appreciation in value of capital or earnings
accumulated over a period of years. In drafting revenue measures,
however, Congress has been guided by the thought that such receipts
represent taxpaying ability, even though they may be difficult to
allocate to years of accrual as equity might require; moreover, much
revenue might be lost if thev were disregarded. Therelore, the laws
have been administered on the theory that capital gains are taxable
income for the year of «realization», even though the statutes made no
specific reference to such income until 1921. However, the Revenue
Act of 1939 amended the Internal Revenue Code by adding Section 107,
which provides that the tax on income received in one year in payment
for personal services covering a period of five year or more shall not
be greater than if spread over the years earned.

The courts have generally uvheld this interpretation of the law
and, since the adoption of the Sixteenth Amendment, there has been no
insistence on regularity or recurrence of income, although a Civil War
case (Gran v. Darlinaton, 15 Wall. 63) and one in 1915 (Lynch v. Turrish,
247 U.S, 221) (12) indicated a trend towards the British roint of view,
namely, that income is recurrent and that capital gain is merely an

—

(1} The subject of trusts is a complicated one. The general underlying

prineciple is that income is taxable to the beneficiary if the income is distributed
to him, but to the grantor if he remains in control of the income or if the income
15 used for his benefit or satisfaction. It is sometimes taxed to the trus‘ee.
(12) The Court held that «... advance in value is no* income at all, but
merely increase of capital and not subject to tax as incomey. AT
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increase in capital and not subject to tax as income.. These: cases have
not been followed as precedents for recent decisions, however..

The question of including as income of the year sold the gain from
an isolated investment in stock hought in 1902 and sold in 1911 came
up under the corporation excise Act of 1909. : The Circuit Court-of
Appeals, relying on Gray v. Darlington, held the profits not taxable, but
it was overruled by the Supreme Court which held that the measure of
this tax, «income received during such year... looks to the  time of
realization rather than to the period. of 1ccruemerjt - except as the
taking effect of the act on a specified date (J.:m 1, 1%9) E}{E_llldEE
1ncﬂme that acerued before that dates. |

1In the case of Eisner v. Macomber the "Supreme Cﬂurt develﬂped
and summarized its definition: of income as follows :

“The fundamental relation of «capital» to ¢income» has been much
discussed by  economists, the former being likened to the tree or the
land, the latter to the fruit or the crop; . the former depicted  as a
reservoir supplied from springs, the latter as the outlét str eam, to be
medsured by its flow during a period of time. For the present purpose
we require only ' a clear defmltmn of the term «income» as used in
common speach " j t ey

_ After examining dlEtlDtlEiI‘lE‘i m cmmmﬂn use we fmd llttle tu add_
to. the succinct . definition adopted m two cases arising under the.
Corporation Act of 1909... «Income maj,r be. defmed as the gain derived
from capital, from labnr or hoth cumbmed» nrmrlded it be understood
to mclude profit gamed through a sale or mnversmn of capltal assets.,

The wvalidity of taxmg casual gains was questmned in' the' case - nf
Merchants’ Loan and Trust v. Smietanka - (255 U.S. 509, 1921).
answer to the contention that the word «income» in the Acts under the‘
Sixteenth Amendment referred not to gain. realized by a single isolated
sale of property, but only to pruf1t5 derwed from bu}rmg and selling.
as a business, the Court said ; . .

-~ «no such distinction was recognized in the Civil War Income Tax
Act of 1867 or in'the Act of 1894... that it was not recognized -in’
determining income under the = Exeise Tax.Act of 1909, as the cases
cited... show; that it is not to be found, in terms, .in. any of the income
tax provisions of the Internal Revenue Acts of 1913,'1916, 1917, or 1919;
that the defirition of the word «income» as uséd in -the ‘%1xteenth€'
Amendment which has been developed by thls Court, does nﬂt recngmze
any. such dmtlnctlun that in dEpartmental practme fm: how seven
years, such a rule has not - been apphed and there.is no,.essential:
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difference in the nature of the transaction or in the relation of the profit
to the capital involved, whether the sale or conversion be a qmgle
isolated transaction, or one of many.» cp st

Pmbably the most frequent cases of isolated transactions have been
those involving sales of capital assets. English law, as is well known,
has followed a policy of disregarding generally both gain and loss from
sale of capital assets except in the case of those who make a business
of buying and selling investments. The income tax laws of the United
States have pursued a very different policy.

Each United States income tax law from the time of the Civil War
to the present has contained some provision for the taxation of gains
from sale of capital assets, although that term was not used in the stat-
utes before 1921. From 1913 to 1916 gains realized bv individuals from
the sale of capital assets were taxable as ordinary income, that is, at
the regular normal and surtax rates. No mention was made of losses
except those incurred in trade; hence capital losses were not deductible.

fn 1916 the law was relaxed somewhat to allow deduction of such
lusses but it restricted those of individuals to the amount of the capltal_'
gains., This was the rule in 1917, also. With respect to corporations the
law remained unchanged from 1913 to 1931, all gains were taxable and
all losses deductible. In the Act of 1918 capital gains of individuals
were taxed in full, and capital losses were deductible in full against
income of any kind. '

In drafting the Revenue Act of 1921 Congress was impressed not
only by the complaints of taxpayers that the war taxes were too high
and that they retarded normal business transactions, but also by the
argument of the Treasury that the government was not getting so
large a yield of revenue as it would if rates were lower. The’
Administration adopted a volicy of tax reduction after the World War
and Congress changed radically the method of computing the tax on
capital gains of individuals. For the first time the income' tax law

contained  specific provisions for the taxation of gains from the sale of
capital assets. If an individual so chose, gains from the sale of capital.
assets, defined as assets held more than two years; could be segregated
from ordinary income and taxed at the special rate of 12!/, %. under
certain conditions. This method, with some additional . restrictions
relative to the deduction of losses, was continued until 1934, At that
time Congress adopted a schedule or percentages of gain to be included
which decreased as the length of time the asset held mcreased A
variation of this method was adopted in 1938, L Lay HOIE
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Difficulties in finding a satisfactory method or treating capital gains
and losses are accentuated, on the one hand, by the Treasury fear of
tax avoidance and smaller revenues and, on the other hand, by
\axpayers’ protests that business transactions are hamperéd.

B

Realization of Gain or Loss _

Is gain, including appreciation in capital assets, income as it acerues
or only when it is «realized» by sale, exchange, or other definite tran-
saction? The answer to this question often determines whether a gain
18 taxable in one vear or another, in one tax jurisdiction or another and/
or to one person or another. ¥

The Court has held that «realization» is an essential attribute of
taxable income. This idea  was developed at some length in the decision
of Hisner v. Macomber in +which it was stated that steck dividends
represented no segregation of profits. ' | '

«Here we have the essential matter: Not a gain aecruing tﬂxbapital;,
not a growth or increment of value in investment,; but a gain, a profit,
something of exchangeable value, proceeding from the property, severed
from the capital, however invested or employed...» .

Three years previously the Court decided two ‘cases in which
dividends declared by subsidiary corporations and transferred to
holding companies were held not to be income for income tax purposes.
In the first (Southern Pacific v. Lowe, 247 U.S. 338, 1918), Justice
Pitney, delivering the opinion of the Court, stated: :

«We base our conclusion in the present case upon the view that it
was the purpose and intent of Congress, while taxing ‘the entire net
income arising or accruing from all sources’ during each year com-
mencing with the Ist day of March, 1913, to refrain from taxing thai
which is mere form only, bore the appearance of income: accruing after
date, while in truth and substance it acerued before...» '

Nevertheless in succeeding cases involving corporate distributions
the Court emphasized the form of the transaction. For instance, in'
Hornby v. Lynch (247 U.S. 345, 1918 )a corporation dividend paid in
1914 was held taxable income of an individual stockholder, even though
much of the corporation income had been earned prior to march 1, 1913,
Part of the opinion read:

+Just as we deem the legislative intent. manifest to tax the
stockholder with respect to such accumulations only if and when, to
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the extent that, his interest in them comes to fruition as income, that is,
in dividends declared, so we can perceive no constitutional obstacle that
stands in the way of carrying out this mtem when dwldends are declared
out of a pre - emstmg surplus.»

The same réasoning was followed in FE&deJ v. Bisner (247 U.S.
347, 1918). A few years later in the reorsanization cases the emphasis
was put on form rather than substance in determining tax liability.

In determining the amount of gain or loss, an 1mpmrtant cnmlder-
ation is the basis of computation. The Supreme Court decided in Lynch
v. Turrish (247 U.S. 221, 1918) that the cost of the nmuert}r was the
basis for determining such gain if the property was acquired after
March 1,,1913, but if acquired before that date, the basis would be the
value on March 1, 1913. This was the date on which the income tax law
went into effect. This general rule was adopted in each revenue Act,
with certain exceptions.

Congress and the courts, as well as the Treasury, have recognized
the difficulty and the importance of defining «gain» and «loss »and of
determining when income is «realized». In the course of years the
definitions of gain and less have been more closely drawn so that,
instead of cost, the basis is that provided in the statute. The 1924 Act
formally approved the Treasury practice of providing an «adjusted» .
basis for computing gain or loss by allowing the item of «cost» o be
increased by the amount of items properly char geable to Cdp]tdl account
and decreased by depreciation and similar deductions previously allowed
with respect to the property. This rule has been enacted in all succeeding
laws as the basic principle, but it has been amplified and refined. There
are now at least 18 specific exceptions to this rule, applicable chiefly
to transactions in connection with proverty acquired by gift, bequest,
«wash» sales, corporate liquidations and reorganizations.

Recognition of Gain or Loss in Exchange of Property

For income tax purposes a «sales of property is a transaction in-
which property is exchanged for other property. The general rule is
that the transaction in both cases is completed, and the gains and losses.
“must be accounted for, as of the time the transfer of property occurs.

In the case of a sale  of property, the taxable gain or loss is
computed on an «adjusted gain or loss basis», defined by law as just
explained. In the case of an excharige, the amount of taxable gain is
not so easily determined. It may not be possible to place a value on
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the property received in the transaction. It is obvious too that not all- -
transactions result in taxable gain.

Prior to the Act of 1918 the income tax laws did not. deal
specifically with taxability of gain or allowance of loss from exchange
of property. The Acts of 1913, 1916 and 1917 provided that gross income
included «gains, profits, and income derived from... sales, and dealings
in property...» It became clear, however, that this provision was too
broad because it failed to take into account transactions such as trades
or exchanges in which a taxpayer may have realized a gain.but no cash
profit. In drafting the Act of 1918 the Senate Kinance Committee
inserted a provision to establish a rule in case of exchanges of property
and «to negative the assertion of tax in the case of purely paper
transactions». As enacted this section of the law read: '

~ «When property is exchanged for other property the property
received in exchange shall for the purpose of determining gain or loss
he treated as the equivalent of cash to the amount of its fair value if
any.»

The regulations issued by the Commissioner for the admini.
stration of the law stated that gain or loss was realized when the
property was converted into cash or into prﬂpérty that (a) was
essentially different from that disposed of and (b) had a market value.

. The statutory provision was unsatisfactory because it was
productive of litigation and seriously interfered with postwar business
readjustments. The Secretary of the Treasury pointed out that the law
failed to take account of all transactions in which it was difficult to
determine the gain or loss in absence of an actual sale and urged that
exchanges under the following conditions be added to those already
exempted : (1) when market value of property received could not be
satisfactorily determined; (2) when property was exchanged for all or
substantially all of the stock of a corporation; (3) when property was
exchanged between affiliated corporations, and (4) when a corporation,
partnership or person received stock in connection with a reorganization.

Therefore in drafting the 1921 Act the exchange provision was
completely rewritten to incorporate some of these suggestions. It
provided that exchanges of property would not be taxable unless. the.
property received in exchange had a readily realizable market value,
with certain exceptions. | ik

The Treasury soon discovered, however, that taxpayers:were taking
untdue advantage of one clause of this: section, ‘the ‘provision ‘that:



he Definition of Taxable Income 43

property held for investment could be exchanged for other property of
like. kind without the realization of taxable income. Brokers advertised
that they would exchange securities for their customers in such a:way
as te avoid tax. -The Secretary therefore requested: Congress to limit
tax-free exchanges to those in which securities were . received or
exchanged . in connection with reorganizations, consolidations or
mergers . of .corporations. This revision was made -in- 1923. Other
dmendinentq were made ‘in 1924, notably the change -of the phrase
{ereadﬂy realizable market value» to «fair market valuen.: { el

Similar difficulties were encountered in drafting legislation to
cover exchanges of property occasioned by corporate reorganization,
mergers or consolidations. The income tax laws prior to 1918 contained
no, special provisions with respect to such transaetions and the. courts
ruled in several important cases that taxable income resulted when the
exchange of securities took place.

Presumably the Court wanted some definite act by which to de-
téermine time of realization, partly’ as an administrative device. “When
corporate mergers and consolidations became frequent, much business
was carried on without the normal realizations that take place when
transactions are made «at arm’s length»; that is, when the number of
objective valuations become relatively small, the usual realization
requirements lose murh of their alleged validity "and administrative
]Ll%tlflcatmn. ' 3 BT ¥ R

Cﬂngress saw, hﬂwever th:;i,t the wquu ements respecting vealization
made ta}{pa}rers liable for substantial income taxes as a result of. paper.
transactions which had little economic significance in producing income.
Therefore the income tax laws were amended to make, it clear that.
income was «realized »only after a sale or some other definite transactions.
The result of this specific legislation, however, was a technical and
complicated section, so involved, in fact, that the Treasury requested a:
complete change in procedure - a simple legislative statement with
ample administrative power. This Congress was unwilling to grant.
When, however, revenue became more important because of the
economic depression of the 1930’s, Congress became. conscious of the
pﬂSElblhtlES of tax avoidance permltted by these aectmns and. drafted
some restrictions.

The mmnle:}:]tlee cited above in connection wnh ureahzatmm of
income, are, of t:ourse ‘multiplied by the treation of such’ artificial
entltles as trusts and Earpﬂratlﬂns. ]thher very dﬂtaﬂed Jaw m: much,l
admmistratwe dmcretmn is needed: 1o determine. just. When where; and:
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how much income is taxable to such entities, their ereators, managers,
controllers, beneficiaries, and other individuals and corporations con-
nected with them. .

Thus we see that the definition of taxable income has evolved from
the very simple to the very complex, The actual administration and
adjudication of a general income tax in a complex . industrial society
reveals the naiveté of the ploneer advocates, legislators, and courts and
makes it clear that no one can give a brief, accurate, legal definition that
will not require discriminating interpretations at hundreds of difficult
points. | |

Conclusion

Who determines what income shall be taxed ?Is it true, ags com-
monly thought that Congress defines income in the first place but that
ultimate decisions are made by the Supreme Court? So far as general
formal definitions are concerned, this common opinion is substantially
correct. As the author interprets developments, however, the definitions
as actually applied are a composite in which the legislature, the executive,
and the judiciary participate. Indirect influence is exerted by economists,
lawyers, accountants and others. Administrators have most to do with
the law and with the taxpayers and, on the whole, the executive branch
of the government is perhaps in the most strategic position to determine
what .income is actually taxed and also to influence the trend of the
future definition of taxable income. Fundamentally, however, the,
definition of taxable income is determined by biological, economic, and
other natural forces which affect society; that is, it is determined by
the public, by pressure groups, by public opinion commonly expressed
through political channels. Mr. Dooley once remarked that even the
Supreme Court follows the elections. |

In other words, the meaning of income is not static. It is always
evolving as a result of the dynamic forces operating in a society. This
truth was well stated by Justice Holmes.

«But it is not necessarily true that income means the same thing in
the Constitution and in the Act. A word is not a erystal, transparent and
unchanged, it is the skin of a living thought and may vary greatly in
color and content according to the circumstances and the time in which
it is used». (Towne v. Eisner, 245 1U.S. 418, 1918) (13)" '

(13 For a somewhat more extended discussion of the evolution of the
definition of taxable income, see The Federal Income Taz, Chapter XXI, by
Roy G. and G. C. Blakey, 1940. Tazable Income, 2d ed.,, by Roswell Magill, 1945,
i @ much more comprehensive and legalistic treatise. . e



APPENDIX A
APPROXIMATE METHOD OF CALCULATING AN INDIVIDUAL’S
TAXABLE INCOME BY THE GOVERNMENT OF THE ;
UNITFD STATES '

A. Exclusions from Gross Receipts to arrive at Gross Income ;

1. Receipts of life insurance from death of insured
(under insurance contract)

Z. Annuity under annuity or endowment contract
3. Gifts, inheritances |
4. Tax - frée interest from government bonds
5. Compensation for injuries and sickness
6. Rental value of dwelling occupied by owner
. Rental value of dwelling furnished to preacher
- 8.. Rental value of dwelling occupied to accomodate owner

B. Deductions from Gross Income to Arrive at «Adjusted Gross Incomen:
In general, necessary expenses incurred in producing business or

professional income - with NUmMerous exceptions, especially in the case
- of individuals. -

1. Trade and business expenses. -
2. Travelling expenses while away from home in mnnectmn Wlth
employment. SR
Alternative to the above: a deduction of 10 %, of gross income but
not to exceed $ 1200 for hushand and wife, or $ 600 each.

C. Net Income - Adjusted Gross Income less 10 %, or Adjusted Gross

Income less the following :

1. Reasonable allowance for bad debts, depreciation, depletion and
obsolescence. . .

2. Charitable, educational and similar contributions.

3. Employer contributions to certain employee funds.

4. Medical and similar expenses within limits (more liberal if
taxpayer or spouse is over 65, or blind)

5. Taxes and interest paid

D. Personal Exemption from Net Income
1. $ 600 for taxpayer, wife, and each dependent
2. Additional $ 600 for persons over 65 or blind.
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E. Taxable Net Income - What remains after taking all permissible
deductions and EKEHlpti{}I]S.

&PPENDI‘K B

Admm,lstrﬂtmn of Taxes Must Be Practical; Defuutmn is Important
in Making Them Practical

One very important fact that affects the definition of taxable
income and which the student as well as lawmakers ‘generally should
keep in mind is that taxation is an eminently practical matter. To be
practical, to raise adequate revenue to meet government necessities,
taxes must be capable of administration. This means that they must not
cause too many difficulties and too many serious frlctmna Taxes. must
not cost too much to collect, the delays in collection must not be too
great. If 10 % of the taxes were litigated, the tax system .;md government
itself would become so clogged down that the economy itself wc:uld cease
to function and would break down.

Therefore, rEgardIesa of theories 'of income, equity, the proper
distribution of wealth, and what not, taxable income must be so defined,
must provide for such inclusions and exclusions, that its administration
will be prattlcable Lawyers and economists may engage in hair - splitt-

ing arguments (perhaps to some purpose at times) and pre"mhers may

differ as to the number of angels that can dance on the point of a needle,
but makers of tax laws and tax administrators have to face the everyday
facts of life, if- we are to continue to live; and eapeua]ly 1f we are to
make any progress. ' :
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