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Abstract

In limited liability companies, legal representatives are held liable for tax
debts in the event that tax duties are not duly fulfilled. In this study, we
investigate the extent of the right of recourse available to legal
representatives who, having been held accountable for the tax liabilities of
a company, were compelled to settle such debts. Additionally, we explore
the legal foundation of this right of recourse and identify the parties
e 8MCESS against whom the legal representatives may exercise this right. It is also
BY explicitly regulated in the law that the legal representatives may file a
recourse action against the company in case of payment to the tax
ORI REASSE L administration. Although the wording of the legal regulation only includes
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emin.camurcu@medeniyet.edu.tr, the right of recourse for tax receivables, legal representatives have the
https://orcid.org/0000-0002-5735-7823 right to apply to the company for other tax-related receivables and tax
penalties.In addition to the main taxpayer company, legal representatives
have the right of recourse to other legal representatives in accordance with
the liability provisions of company law. Although it is not explicitly
regulated in the law, since the economic benefit ultimately belongs to the
shareholders due to the activities carried out by the company, the legal
representative who pays the tax debt has the right of recourse to the
shareholders of the company in proportion to their shares.
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1. INTRODUCTION

Although legal entities have a separate and independent personality from the persons who
incorporate them, due to the nature of their personality, they have to act through real persons in the legal
world. In cases where legal entities are taxpayers due to their activities, the fulfilment of the material

duty (payment of the debt) and formal duties must be realised through third party representatives.

Tax Procedure Law 10 ("TPL") contains a specific provision pertaining to the payment of tax
debts attributed to legal entity taxpayers. This provision mandates that the tax obligations of legal
entities shall be fulfilled by their legal representatives. The legal consequence of failing to fulfill this
duty is addressed in the second paragraph of the same article, establishing the liability regime for legal
representatives, who must pay the tax debts from their assets if the legal entity fails to fulfill its duty. In
this context, the examination should focus on identifying against whom and to what extent the legal
representative, who has had to pay the company's tax debt, has the right to seek recourse for the amount

paid.

The only regulation concerning the right to seek recourse for legal representatives who pay the
company’s debts, in accordance with the law, is found in TPL Article 10, which allows legal
representatives to seek reimbursement from the company for the tax paid. However, there are no specific
regulations regarding the scope of this right to seek recourse, nor whether the legal representative can
seek recourse against other legal representatives or partners.

In this study, the subject matter is analyzed in three parts. Firstly, the concept of a legal
representative is examined. Secondly, the legal basis for the right of recourse available to legal

representatives is explored. Finally, the scope of this right of recourse is evaluated.

2. CONCEPT OF LEGAL REPRESENTATIVE

2.1. The Concept of Legal Representative in Limited Liability Companies

While the execution of a legal transaction on behalf of and on account of another person and the
ensuing legal ramifications of such actions delineate the relationship of representation (Tekinay et al.,
1988: 220; Oguzman & Oz, 20224, p. 220; Candan, 1998, p. 7), legal representation specifically pertains
to instances where authority of representation does not stem from the unilateral declaration of will of
the represented party, but rather from the statuary provisions of law. In such instances, the person acting
on behalf of the represented party is denoted as the legal representative (Kocayusufpasaoglu et al., 2014,
p. 628; Inceoglu, 2009, p. 40; Eren, 2022a, p. 943). Although the management bodies of legal entities
have the authority of representation pursuant to the provisions of the law, it is generally accepted that
the relationship between the legal entity and the body is not an ordinary representation relationship
(Tekinay et al., 1998, p. 223; Eren, 2022a, p. 945, Glimiis, 2021, p. 377). The provisions of the Turkish
Code of Obligations ("TCO") elucidate that the declaration of will of the representative is deemed to be

their own declaration. Conversely, when an organ of a legal entity issues a declaration of will, it is not
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considered the declaration of will of the third party but instead construed as the declaration of will of

the entity itself (Oguzman & Oz, 2022a, p. 221, Dn. 617; Giimiis, 2021, p. 377; Kocayusufpasaoglu et
al., 2014, p. 629-630).

Although it is controversial whether the organs of legal entities qualify as legal representatives,
it is necessary to clarify what is meant by the concept of legal representative within the scope of TPL
10 in terms of the tax obligations of the relevant legal entity. In this context, we posit that the concept
of a legal representative refers the individuals who are authorised and held accountable for ensuring the
fulfilment of the tax obligations incumbent upon the legal entity. In the case of limited liability
companies, given that the company is represented and legally bound by the managers in accordance with
the provisions of Turkish Commercial Code ("TCC") 623 et seq., it is imperative to acknowledge that
the managers, comprising the governing body of the company, can indeed be regarded as legal
representatives within the scope of TPL 10 (Senyiiz et al., 2022, p. 94; Tung, 2021, p. 268; Akyiirek,
2022, p. 50 et seq.). The judicial decisions consistently qualify the limited liability company managers
as legal representatives within the scope of TPL 10. (see Yargitay 11. HD, E. 2015/7444, K. 2016/2505,
T. 7.3.2016; Yargitay 11. HD, E. 2020/6946, K. 2022/4124, T. 26.5.2022. Kazanci1 Case Law Bank,
Access: 24.03.2024.)

A similar approach is likewise embraced within German law. In this legal system, it is
acknowledged that the managers of limited liability companies are to be deemed legal representatives
pursuant to Abgabenornung ("AO") 34/1, which stipulates that the tax obligations of legal entities are to
be discharged by their legal representatives (Schmittmann, 2014, p. 443; Karabulut, 2014, p. 103). A
decision of the German Federal Tax Court ("Bundesfinanzhof") provides that if several directors are
appointed, each director is liable to discharge the tax obligations in the context of AO 34
(Bundesfinanzhof ("BFH"), Urteil vom 14. Mérz 2012, XI R 33/09, N. 65).

2.2. Assessment Regarding the Transfer of Managerial and Representative Authorisations

In limited liability companies, pursuant to the provisions of TCC 577/1-i and TCC 625/1-d, the
managerial authority may be delegated to one or more of the managers, or it may be delegated to third
parties who do not hold the title of manager, provided that this is clearly permitted by the articles of
association of the company (Sener, 2017, p. 701; Kendigelen & Kirca, 2022, p. 117). Although there are
no special provisions on the delegation of representative authority within the provisions specific to
limited liability companies, it is acknowledged that representative authority may be delegated in limited
liability companies by the application of the provisions on the delegation of representative authority in
joint stock companies by analogy pursuant to the reference made in Article 629 of the TCC (Sener,
2017, pp. 701-702; Akyiirek, 2022, p. 64).

If the transferred authority relates to the discharging of tax obligations, divergent viewpoints

exist within legal doctrine regarding the status of the transferors and transferees concerning the title of
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legal representative. According to the first viewpoint, the term “legal representative” denotes an
authority of representation governed by law. In instances of delegation of management or representation
authority, the governing body will persist in holding the designation of “legal representative”, since the
representation authority of the transferee derives from the articles of association, not directly from the
law (Kaneti et al., 2021, p. 132; Bozkurt, 2008, p. 261; Bagdinli, 1998, p. 62). According to the other
view that has garnered prominence within the doctrine, if the management and representation authority
is duly transferred, the transferees will likewise assume the designation of “legal representative” within
the scope of TPL 10 (Camoglu, 2003, p. 142; Helvaci, 2001, p. 105,106; Yildiz, 2001, p. 782,783;
Barlas, 2006, p. 89; Can, 2017, p. 75; Ustiin, 2013, p. 35; Bati, 2023, 180; Karayal¢in, 1994; Yarali,
2011, p. 64).

According to the General Communique on Collection, which shows the administration's
approach to the concept of legal representative, "... if it is understood that the authority to represent the
company is left to the executive member or members and third parties as managers, it is necessary to
pursue and collect the public receivable from them, and in this case, no action should be taken against
the other members of the board of directors. ", it could be inferred that in instances of the transfer of
management and representation powers, it is plausible to adopt the stance that the transferees also

assume the title of “legal representative” (Yanli, 2013, p. 74).

Upon analysis of judicial rulings, it becomes evident that the prevailing consensus is embraced.
For example, in a decision of the Council of State (“Danistay”), the following statements are made
"...According to the provisions of the Turkish Commercial Code, in order to be able to talk about the
legal representation authority of a person, the person in question must be a member of the board of
directors, or a member of the board of directors appointed as a manager by the board of directors, or
not a member of the board of directors, but appointed as a manager by the board of directors..."
(Danistay 9. D, E. 2008/6275, K. 2010/51, T. 20.1.2010, Kazanci1 Case Law Bank, Access: 12.02.2024.
In the same direction, see Danistay 3. D, E. 2017/2259, K. 2021/1020, T. 23.2.2021, Council of State
Case Law Data Bank, Access: 28.03.2024.).

The German law provides if the division of duties between the managers of a limited liability
company is clearly and unambiguously determined and this process is carried out in accordance with
the law, the liability of the managers will be limited, but not eliminated. The German law embraces that
even if there is a division of duties, the supervision obligation of the company managers continues
(Schmittmann, 2014, p. 444; Karabulut, 2014, p. 111; BFH, Urteil vom 23. Juni 1998 VII R 4/98).

In the event that the powers of the managers of limited liability companies are transferred, the
transferees are primarily liable for the works subject to the transfer, only the supervisory obligations of
the transferors continue within the scope of TCC 625/1-d provision (Altay, 2011, p. 286; Dogan, 2011,

p. 278). In our opinion, it is difficult to reconcile the notion that directors' tax liability persists in its
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entirety following the proper transfer of authority. The reason for this is that the directors may delegate
their representation powers like their management powers, and some of the directors may not even have
any representation authority. In this respect, as upheld by the prevailing view, in case of the transfer of
management and representation authority, if the violated tax liability in question pertains to a delegated
authority, it would be a more appropriate to acknowledge that the designation of “legal representative”
pertains to the transferee, who holds the original ownership of the said authority. However, pursuant to
Article 625/1-d of the TCC, even if the managers have delegated their managerial authority, since their
supervisory obligations continue, it would be an accurate and equitable assessment to conclude that the
delegation of authority does not eliminate the liability, but only limits it to the supervisory obligation.
In other words, when considering the obligation of superior supervision, despite the considerable
challenge for tax administrations to ascertain this in practical terms, it remains imperative to assert that
company managers bear liability alongside the authorized individual who neglects to fulfill the tax
obligation.

3. FOUNDATION OF THE RIGHT OF RECOURSE OF THE LEGAL
REPRESENTATIVE

3.1. Foundation for the Right of Recourse to the Taxpayer Company

Itis clearly regulated in the Law that the legal representative, whose liability is invoked pursuant
to TPL 10 following the failure to discharge the tax duty properly and who settles the debt, has the right
to seek recourse from the company, which is the true debtor of the tax, concerning the discharged tax
obligation (TPL 10/3). According to the relevant regulation, legal representatives may seek recourse

from the original taxpayers for the taxes discharged within the scope of TPL 10/2.

Regarding the scope of the legal representative's right of recourse, in addition to legal
regulations, recourse claims arising from the legal relationship between the company and the
representative may also come into question. In limited liability companies, the nature of the legal
relationship between the managers and the company is a contractual relationship. In the contract to be
concluded between the parties, it is also possible to incorporate specific provisions pertaining to the
right of recourse in the event of payment of the tax debt. In legal proceedings initiated by the legal

representative, it is possible to rely on the contractual provisions as well as the legal regulations.

Another issue to be examined in terms of the legal foundation of the right of recourse against
the company is whether such recourse is permissible in the scenario where the legal representative makes
a payment before their obligation to pay has arisen. Akyiirek states that since, in limited liability
companies, the legal relationship between the managers and the company is a contractual relationship,
the provisions of the contract should be relied upon and the provisions of unjust enrichment or
unauthorised performance of work provisions cannot be relied upon (Akyiirek, 2022, p. 122). In our
opinion, it is difficult to say that there is a contractual right of recourse regarding the tax debt paid

directly by the legal representative when evaluated only within the framework of the managerial
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relationship, unless there is a special arrangement in the contractual relationship between the limited
liability company and the managers that the tax debt will be paid by the company manager when

necessary and that the company has the right of recourse to the company after payment.

In the absence of any obligation to undertake specific tasks, if work essential for the business
owner is carried out for the business owner in consequence of the business owner’s need for assistance
within the context of willingness to perform work for someone else, it is permissible to characterize
such actions as genuine unauthorised performance of work (Giimiis, 2012, p. 219 et seq.). Even if there
is a relationship of performance of work between the parties, it is acknowledged that exceeding the
boundaries delineated in the contract constitutes unauthorised performance of work (Tandogan, 1987,
p. 678; Zevkliler & Gokyayla, 2021, p. 679; Giimiig, 2012, p. 220). For example, although it is not
directly related to the subject, in a decision of the Court of Cassation concerning contract of construction,
it is stated that if works other than those specified in the contract are undertaken, compensation for the
work executed can solely be pursued based on the provisions governing unauthorised performance of
work (15. HD, E. 2018/5055, K. 2018/5149, T. 19.12.2018, Kazanci1 Case Law Bank, Access:
04.04.2024).

If the legal representative does not currently bear any payment obligation, the payment made by
them does not constitute a necessary and obligatory fulfillment of debt arising from the contractual
relationship, unless explicitly specified in the contract between the company and the legal representative.
Despite the absence of a payment obligation on the part of the legal representative, we contend that the
settlement of a debt that the business owner is obligated to pay should be regarded as unauthorised

performance of work within the framework of the provisions of TCO 526 et seq.

3.2. Foundation of Right of Recourse to Other Legal Representatives

If there is more than one legal representative and they are liable for the debt within the scope of
TPL 10/2, there is no regulation in the Law on the nature of the relationship between these persons. The
predominant opinion on the subject maintains that joint and several liability should be mentioned in this
case (Senyiiz et al., 2022; Gergek, 2005, p. 182; Pimnar, 2021, p. 302; Can, 2017, p. 75; Balci, 2021, p.
621; Yarali, 2011, p. 183). One of the justifications for this viewpoint is that the TCC embraces the joint
and several liability regime on the subject of liability of the members of the board of directors in joint
stock companies (Candan, 1998, p. 135). According to the contrasting minority perspective, for the joint
liability framework to be invoked concerning a debt, either a contractual clause or a statutory provision
explicitly addressing this matter is requisite. Furthermore, in instances of joint indebtedness, joint

liability, rather than joint and several liability, is deemed applicable (Yildiz, 2001, p. 794).

In a recent decision of the Council of State on the subject, it is stated that debtors are jointly and
severally liable in cases where there is more than one legal representative, but the justification for this
opinion is not included (Danistay Vergi Dava Daireleri Kurulu, E. 2014/144, K. 2014/307, T. 30.4.2014,
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Case Law Bank, Access: 07.02.2024). An old decision of the Council of State provides that the legal
representatives are jointly and severally liable under TPL 10, and as a justification for this, the provision
of the Abrogated Turkish Commercial Code ("ATCC") 336, which regulates that the members of the
board of directors are jointly and severally liable to the company, its shareholders and its creditors is
included. The relevant decision is as follows: "...On the other hand, in the subparagraph 5 of the first
paragraph of Article 336 of the Turkish Commercial Code, which determines the liability of the members
of the board of directors in joint stock companies, it has been explained that the members of the board
of directors are jointly and severally liable to the shareholders ..." (Danistay 7. D. E. 1989/1695, K.
1990/3503, T. 13.11.1990, Legalbank Electronic Law Bank, Access: 7.2.2024. For another decision in
the same direction, see Danistay, 11. D, 11th D, E. 1997/2550, K. 1999/224, T. 26.1.1999, Kazanc1 Case
Law Bank, Access: 08.02.2024).

In a decision of the Court of Cassation on the subject, it is expressed that the foundation of joint
and several liability originates from the provision of ATCC 336 as follows "... On the other hand, Article
317 of the TCC stipulates that "the representation and management of a joint stock company shall be
carried out by the board of director..., ...all members of the board of directors will be jointly and
severally responsible for unpaid tax debts in joint stock companies).” (Yargitay 17. HD, E. 2014/18372,
K. 2016/9085, T. 18.10.2016. In the same direction, see Yargitay 11. HD, E. 2011/4753, K. 2011/7389,
T. 14.6.2011, Kazanci1 Case Law Bank, Access: 12.02.2024).

In another ruling of the Court of Cassation concerning the stipulation of Article 35 of the Law
on the Procedure for the Collection of Public Receivables (“LPCPR”), which parallels TPL 10 regarding
the liability of legal representatives for public debts, reference is made to the provisions of the TCO
concerning the joint and several liability regime and the presumption of solidarity outlined in the TCC
7 concerning commercial enterprises and it is concluded that legal representatives are subject to the joint
and several liability regime concerning public receivables (Yargitay 11. HD, E. 2016/12207, K.
2018/771, T. 5.2.2018, Kazanci Case Law Bank, Access: 12.02.2024).

In our law, in order to talk about joint and several liability, there must be a regulation in this
direction in the law or the debtors must have accepted to be responsible for the entire debt in the legal
relationship between the creditor and the debtor in accordance with TCO 162 (Eren, 2022b, p. 2711,
Oguzman & Oz, 2022b, p. 480; Giimiis, 2021, p. 1052). As a matter of fact, when the legislation on tax
debts is analysed, it is seen that the joint liability regime is specifically foreseen for some cases of joint
indebtedness. For example, Article 10/5 of TPL clearly stipulates that in the event that legal entities are
liquidated and removed from the trade registry, the legal representatives for the pre-liquidation period
and the liquidators for the post-liquidation period are jointly and severally liable for tax debts and
penalties. In the sixth paragraph of the same provision, the joint and several liability regime is explicitly
applied to the liability for tax debts and penalties in cases of the dissolution of legal entities and entities

lacking legal personality, which fall outside the purview of the fifth paragraph.
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Since the Article 10/2 of the TPL, which regulates the liability of legal representatives
concerning tax debts, does not foresee a joint and several liability regime, it is necessary to determine
the legal foundation for joint and several liability. The joint and several liability of the directors and
managers of limited liability companies for the damages caused to the shareholders, the company and
the creditors of the company is regulated under TCC 557 as per the reference made in TCC 644/1-a.
Scholarly opinion acknowledges that the solidarity regime stipulated under TCC 557 may be applicable
to all provisions of TCC 549 et seq. regarding legal liability (Altay, 2011, p. 324. In Swiss law, see
Venturi and Bauen, 2007, p. 244; Corboz & Girardin, 2017: Art. 759, N. 13). In this case, it is imperative
to assert that the solidarity regime stipulated under TCC 557 constitutes a comprehensive regulation in
the lawsuits concerning the accountability of company managers, and will be applicable in situations
where multiple individuals bear liability solely by virtue of their status as company managers. Therefore,
it should be concluded that the company managers, held liable as legal representatives in limited liability
companies under TPL 10, are subject to joint and several liability pursuant to TCC 557 (Akyiirek, 2022,
p. 129 et seq.).

The joint and several liability regulated under Article 557 of the TCC, which allows the
responsible parties to claim individual reduction grounds in the external relationship against the injured
party, is termed as the principle of differentiated solidarity (For detailed information, see Helvact, 2013,
p. 85; Camurcu 2015, p. 105 et seq.). Since the only legal foundation for the joint and several liability
of legal representatives in limited liability companies within the scope of TPL 10/2 is TCC 557, it is
clear that the principle of differentiated solidarity will be applied in the event of joint and liability of
company managers. However, while theoretically feasible for the tax authority, unable to recover tax
receivables from the principle taxpayer company, to assess individual reduction grounds for each legal
representative within the framework of the TCC 557 provisions and subsequently make requests
accordingly, such a scenario appears unlikely in practice (Akytirek, 2022, p. 130 et seq.). For this reason,
it is beneficial to adopt a specific regulation concerning an applicable solidarity regime appropriate to

the nature of the business with respect to the liability of legal representatives in terms of tax receivables.

Since there is a differentiated solidarity relationship amongst the legal representatives within
the scope of TCC 557, the legal representative who pays more than his/her share in the internal
relationship should be entitled to apply to other legal representatives within the scope of TCC 557/3.

3.3. Foundation of the Right of Recourse to the Shareholders of a Limited Liability
Company

According to LPCPR 35, the partners of limited liability companies are liable for the unpaid
public debts of the company in proportion to their shares. Pursuant to this regulation, in order for the
administration to resort to the partners of a limited liability company for the public debt of the company,
it is necessary to first resort to the legal entity of such company and as a result of this application, the

receivable must remain uncollected or it must be understood that it will not be able to be collected. In
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other words, it is not possible to have recourse directly to the partners of the company for the public

debt of the company (Gergek, 2015, p. 49; Yasan, 2018, p. 476; Bakmaz, 2022, p. 19; Coskun 2021, p..

378. For the relevant ruling, see Yargitay 23. HD, E. 2014/8950, K. 2014/6998, T. 5.11.2014, Court of
Cassation Precedent Decision Database, Access: 28.03.2024).

If a limited liability company's tax debts are not collected from the company, there are two
different groups that the administration can resort to: legal representatives and partners. There is no
provision in the law regarding whether there is any order of priority between these two groups, which
have secondary responsibility for the company's public debts, in terms of liability for public debt. For
this reason, there have been different judicial rulings on the subject, and finally, with the jurisprudence
unification decision dated 11.12.2018 issued by the Council of State Assembly of the Unification on
Conflicted Judgements (“Danistay Ictihad: Birlestirme Kurulu™), it has been acknowledged that there is
no priority-subsidiary relationship between company partners and legal representatives and that the
administration may request payment from one of the two responsible groups (Danistay Ictihadi
Birlestirme Kurulu., E. 2013/1, K. 2018/1, T. 11.12.2018, Lexpera Law Database, Access: 19.03.2024).
In this case, it becomes necessary to evaluate whether the legal representative, initially resorted to for
payment, has the right to seek recourse from the partners who are responsible for the same debt in
accordance with the provision of 35/1 of the LPCPR subsequent to the legal representative’s settlement
of the debt.

As explained above, the liability of legal representatives and partners of limited liability
companies for unpaid tax debts is based on different legal provisions (TPL 10/2 and LPCPR 35/1). TCO
61 provides that the rules of joint and several liability shall be applied to the persons who are liable for
the same damage for various legal reasons, and TCO 62, when regulating the recourse relationship
between the liable parties, by stating "all circumstances and conditions, especially the gravity of the
fault that can be attributed to each of them and the intensity of the danger they create, shall be taken into
consideration”, stipulates that the conditions of the concrete case shall be taken into consideration in the
recourse relationship. In this case, if legal representatives and partners are liable for the same tax debt,
the relationship between them is a joint and several liability relationship based on different legal reasons
in terms of external relationship, and it is necessary to conclude that there may be a recourse relationship

between these liables.

While examining the right of recourse of the legal representative to the company partners, it is
useful to act on economic realities while assessing "all circumstances and conditions". Limited liability
companies are established with the aim of achieving an economic objective like other commercial
companies. The economic gains derived from the company's operations indirectly contribute to the
interests of its partners. In other words, the profits accrued from the company's activities ultimately
accrue to the partners (Akyiirek, 2022, p. 214; Pinar, 2021, p. 308). As such, it would be a more accurate

assessment in terms of equity to conclude that the shareholders of the company are ultimately
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responsible for the tax liabilities arising from the activities of the company (For the contrary opinion,
see Tas, 2019, p. 281). A ruling of the Court of Cassation on the subject maintains that the legal
representative who has had to pay the company's debt has the right to seek recourse from the company
shareholders by stating "In the event that the payment is made by the legal representative, it is clear
that, pursuant to the Repeated Article 35 of the Law No. 6183 and Article 147/2 of the Code of Civil
Procedure No. 818, the legal representative must first seek recourse from the company, but if they fail
to obtain a result, they may use their right to seek recourse from the company shareholders, otherwise
they will be personally liable for the consequences of their act. " (Yargitay 11. HD, E. 2016/12207, K.
2018/771, T. 5.2.2018, Kazanci1 Case Law Bank, Access: 04.04.2024). However, it should be noted that
in when representative acts negligently, the partners of the company have the right to initiate a lawsuit
for the damages they have suffered in accordance with the provisions of TCC 553 et seq. In this context,
if the tax debt of the partner arises due to the fault of the legal representative, the shareholder has the
right to initiate a liability lawsuit against the legal representative.

4. SCOPE OF THE RIGHT OF RECOURSE

4.1. Scope of the Right of Recourse to the Taxpayer or Tax Responsible Company

The right of recourse for the payments made by the legal representative within the scope of TPL
10/2 is regulated in the third paragraph of the same provision and the relevant provision is as follows
"The representatives or administrators of the organisation may seek recourse from the principal
taxpayers for the taxes remitted in this manner. " When the provision of the law is analysed, it is seen
that the right of recourse is regulated only for the “taxes” paid by the legal representatives. However,
the responsibility of the legal representative within the scope of TPL 10/2 does not include just tax debt.
Avrticle 10/2 of the TPL, which regulates the liability of the legal representative, stipulates that legal
representatives who fail to fulfil their tax obligations as required are also liable for tax-related
receivables in addition to the tax debt. It is acknowledged that the notion of tax-related receivables
pertains to receivables that do not directly constitute taxes, duties and fees, but are inherently intertwines
with such fiscal obligations. These include default interest, postponement interest and delay interest
(Candan, 1998, p. 84 et seq.). In addition to this, pursuant to TPL 333/2, it is clearly regulated that in
case of violation of tax laws in the management of the company, the tax penalty will be imposed on
behalf of the legal entity, and in case of non-payment of the penalties imposed, TPL 10 will be applied.
In other words, in addition to the tax debt, tax-related receivables and tax penalties are also included in

the responsibility of legal representatives (Candan, 1998, p. 88; Urel, 2023, p. 99).

Since there is an explicit regulation in the Law regarding the taxes paid by the legal
representative, the entitlement to seek recourse for taxes is unequivocal. In this context, it is stipulated
that the assertion of the recourse claim remains unaffected by the negligence, or lack thereof, of the legal
representative, and consequently, the primary taxpayer assumes the obligation to settle this debt
(Candan, 1998, p. 132; Karahanli, 2022, p. 104).
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With regard to tax penalties, given the general reference to the TPL 10 in the TPL 333, it is
imperative to construe this reference as encompassing the right of recourse. Consequently, it can be
deduced that the right of recourse pertaining to tax penalties is firmly grounded in the Law. It is thus
asserted that the legal representative, upon discharging the tax penalty, possesses the entitlement to seek
recourse (Kaneti et al. 2021, p. 136; Orta¢ & Unsal, 2019, p. 79; Saban, 2019, p. 135; Taskan 2020, p.
114; Celik 2018, p. 115). However, in the doctrine, an opinion contends that a bifurcation must be made
based on whether the legal representative bears fault concerning tax penalties. It is argued that it
contravenes equity to invoke the right of recourse if the imposition of the tax penalty results from the
legal representative's faulty conducts. Conversely, it is posited that the legal representative might be
absolved from liability if they substantiate their lack of fault (Candan, 1998, p. 133). In addition, an
alternative perspective in the doctrinal opinion posits that recourse to the principal taxpayer concerning
the tax penalties remitted by the legal representative is unfeasible. This viewpoint contends that the
absence of regulatory provisions in the law pertaining to the potential for recourse for tax penalties
precludes such action (Karakog, 2014, p. 225).

The deemed as legal representatives within the scope of TPL 10 are those identified as company
directors or managers within the ambit of TCC 553. Notably, both the company and its partners retain
the prerogative to initiate a liability lawsuit should these individuals, through their faulty actions, cause
damage to the company. Given the legal provision delineating the right to institute a distinct liability
lawsuit for company directors and managers, it is our contention that a flawed conduct does not
categorically preclude the right of recourse. In the event of such misconduct, one may pursue reparation
either as a counterclaim in the recourse lawsuit initiated by the legal representative who discharged the

debt or by instituting a separate lawsuit.

There is no explicit legal regulation concerning the right of recourse to the principal taxpayer
for tax-related receivables. In our opinion, such lack is not a conscious choice of the legislator. TPL
10/2 was revised with article 2 of the Law No. 3505, and in the first version of the text, only tax
receivables were included in the scope of the liability of legal representatives. In terms of the recourse
relationship regulated in TPL 10/3, the right of recourse was regulated only in terms of tax debts. When
TPL 10/2 was revised with article 2 of Law No. 3505, the expression "and related receivables™ was
added to the concept of tax and the debt subject to liability was expanded (Candan, 1998, p. 79; Yildiz,
2001, p. 779; Yaral1, 2011, p. 186). While the scope of responsibility assigned to the legal representative
has been expanded conceptually, no new regulations have been enacted regarding the right of recourse.
In our assessment, this stance is not a conscious preference of the legislator to exempt tax-related
liabilities from the recourse relationship. Consequently, it is imperative to acknowledge the existence of
a recourse arrangement concerning tax-related receivables (delay interest, delay increase, etc.) (Bilici,
2020, p. 53; Karakog, 2014, p. 225; Barlass, 2006, pp. 166-167). As a matter of fact, in the decisions of

the Court of Cassation, it is clearly stated that the legal representatives have the right to claim the full
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amount of the public receivables paid. A ruling of the Court of Cassation on the subject states as follows
"The representative has the right to seek recourse from the principal taxpayer for the tax paid (Tax
Procedure Law No. 213 Article 10). Therefore, as stated above, the representatives of legal entities may
claim the "whole" amount of the public receivables they have paid, primarily by seeking recourse from
the principal taxpayer. " (Yargitay 11. HD, E. 2020/6946, K. 2022/4124, T. 26.5.2022. In the same
direction, see Yargitay 11. HD, E. 2021/6627, K. 2023/1270, T. 2.3.2023, Kazanc1 Case Law Bank,
Access: 24.03.2024).

Furthermore, within doctrine, it is asserted that the right of recourse remains undefined
concerning tax-related receivables. It is contented that the legal representative has no right of recourse
against the company concerning these receivables, since these receivables arise as a result of the legal
representative's negligent conduct (Candan, 1998, p. 133; Yarali, 2011, p. 231; Ozsiit, 1989; Narter
1994). The elucidations provided above regarding tax penalties hold applicability in this context as well.
While avenues exist for both the company and its shareholders to pursue damages against the company
separately, it is deemed inequitable to wholly nullify the right of recourse solely based on the presence
of negligent behavior.

If the right to seek recourse is based on a contractual relationship, it is also possible to apply
special arrangements provided for in the contract, such as special interest rate or penalty clause. Upon
acknowledging that the foundation of the right of recourse against the company may be contractual in
nature, it becomes imperative to assess the feasibility of preemptively waiving this right.
Regarding the overarching joint and several indebtedness framework, one contention posits that the right
of recourse may be waived ab initio through contractual agreement. This perspective draws upon the
premise that the internal dynamics between debtors can be delineated by contract in accordance with
TCO 167 (Kapanci, 2015, p. 561). While conducting an assessment on this matter, it is essential to
consider the essence of the responsibility within the scope of TPL 10/2 and ascertain the true debtor of
the debt subject to this responsibility. Although the liability of legal representatives is brought into
consideration within the ambit of the pertinent provision, this statutory liability is established not to
absolve the company's debt but rather to expedite the collection of tax obligations. Although the legal
representatives are liable, the company remains liable as the principal taxpayer. In our opinion, it is not
in accordance with the nature of the business and equity to include a provision in the contract to the
effect that the legal representatives will not have the right to seek recourse from the principal taxpayer.
For this reason, it is unfeasible to incorporate a clause in the contract concluded between the company
and the legal representative stipulating ab initio the waiver of the right of recourse (Akyiirek, 2022, p.
190). On the other hand, it is possible to waive this right partially or completely with the agreement to

be made with the company after the right of recourse arises (Akytirek, 2022, p. 191).
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4.2. Scope of Recourse to Other Legal Representatives

4.2.1. The Evaluation Regarding Whether There is an Obligation to Resort to the Principal
Taxpayer Company in order to Exercise the Right of Recourse Against Other Legal
Representatives

To enable the legal representative, who settles the tax debt, to assert the right of recourse against
other legal representatives, it is imperative to assess whether there exists an obligation to first seek
redress from the principal taxpayer. While one opinion in the doctrine posits that the right of recourse
against other legal representatives necessitates prior utilization of this right against the principal taxpayer
(Tas, 2019, p. 277), another opinion states that this obligation does not exist and it is possible to request

payment directly from other legal representatives (Akytirek, 2022, p. 203).

The Court of Cassation made the following statement in one of its judgements on this issue "...In
order for the legal representatives to seek recourse from other liable parties other than the principal
taxpayer, firstly, collection of this public receivable from the original taxpayer must have been
impossible...” (Yargitay 11. HD, E. 2021/6627, K. 2023/1270, T. 2.3.2023. See in the same direction.
Yargitay 11. HD, E. 2020/6946, K. 2022/4124, T. 26.5.2022; Yargitay 11. HD, E. 2015/11584, K.
2016/8347, T. 24.10.2016, Kazanci Case Law Bank, Access: 24.03.2024). As evident from the decision,
the Court of Cassation states that a demand for payment should be initially directed towards the principal
taxpayer company.

In our assessment, we cannot concur with the perspective or judicial rulings asserting that prior
recourse to the principal taxpayer or the establishment of their inability to pay is a prerequisite for
invoking the right of recourse against other legal representatives. Because the responsibility of the legal
representatives within the scope of TPL 10/2 is a secondary responsibility, in order for the administration
to request payment from the legal representative, it must first have applied to the principal taxpayer and
as a result of this application, the receivable must remain uncollected or it must be understood that it

will not be possible to collect such receivable.

In our view, insisting on the precondition of requesting payment from the principal taxpayer,
particularly when their inability to pay is evident or established, before exercising the right of recourse
against other legal representatives, serves no purpose other than prolonging the collection process of the

recourse receivable for the legal representative.

4.2.2. Legal Nature of the Obligation Relationship within the Scope of the Right of
Recourse

Regarding the recourse relationship, first of all, it should be noted that although the legal
representatives are jointly and severally liable to the administration in the external relationship, the other
legal representatives are not jointly and severally liable to the legal representative who pays more than
his/her share in the internal relationship. In this case, a scenario of partial indebtedness arises, where the

legal representative who covers a portion exceeding their equitable share will be able to seek
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reimbursement from the other legal representatives for the extent of their respective shares (Eren, 2022b,
p. 2768; Oguzman & Oz, 2022b, p. 504; Kapanci, 2015, p. 59,60. In Swiss law, see Deschenaux and
Tercier, 1982, p. 291; Engel, 1997, p. 567; Corboz & Girardin, 2017: Art. 759, N. 37).

4.2.3. Determination of the Amount of Liability in the Internal Relationship

When scrutinizing the decisions rendered by the Court of Cassation concerning the
apportionment of debt in the internal relationship between debtors and legal representatives, and
consequently, the extent to which the right of recourse will be exercised, two fundamental issues emerge.
The first one is related to the use of the right of recourse against the legal representatives who are
shareholders in limited liability companies. The Court of Cassation asserts that the liability of legal
representatives in limited liability companies is contingent upon their partnership status. Consequently,
when invoking the right of recourse, a claim can be pursued commensurate with the proportion of the
relevant partner's stake (Yargitay 11. HD, E. 2020/6946, K. 2022/4124, T. 26.5.2022; Yargitay 11. HD,
E. 2020/6946, K. 2022/4124, T. 26.5.2022, Kazanc1 Case Law Bank, Access: 24.03.2024).

In our opinion, it is not possible to agree with the decisions of the Court of Cassation regarding
the amount of liability of legal representatives who are also partnes in limited liability companies. As
the titles of shareholder and legal representative are distinct from each other, and since there is no
differentiation between partner and non-partner legal representatives in delineating their responsibilities
under TPL 10/2, they are treated uniformly in matters concerning liability. In this context, it is sufficient
to have the title of legal representative in order to be liable. A person who is both a partner and a legal
representative is liable for the entire debt of the principal taxpayer company as a legal representative
within the scope of TPL 10/2 (Senyiiz et al., 2022, p. 111; Atesli, 2000), while as a partner they are
liable for their share in the company within the scope of LPCPR 35/1. These two types of liabilities are
independent of each other. In our opinion, it is not possible to combine these two provisions without any
legal reason and accept that the liability of the legal representative, who is a partner of the company, is
only liable in proportion to their share (Akytirek, 2022, p. 219). It is evident that attributing full liability
for the entirety of a tax obligation to a legal representative who is not a partner, stands in contradiction
to both legal principles and equitable considerations. Conversely, to suggest that a partner, who holds a
substantial interest in the company's operations and actively participates in managerial decisions, would

only bear liability proportionate to their share, would similarly contravene legal and equitable norms.

There is a special point to be mentioned regarding the scope of the right of recourse of the legal
representative holding the title of partner. It has been asserted above that within the framework of the
solidarity relationship between the legal representatives and the partners, ultimate responsibility rests
upon the partners, with legal representatives retaining the right of recourse to the partners. In instances
where a legal representative assumes the role of a partner, the pertinent shareholder bears ultimate

responsibility for the tax debt paid in accordance with their respective share. Consequently, the partner
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in question should possess the entitlement to seek recourse from other legal representatives for any

portion of the debt surpassing their individual share.

Another issue to be addressed in the decisions of the Court of Cassation regarding the recourse
mechanism is the distribution of the debt in the internal relationship. A ruling on the subject provides
that "... a director who pays a public receivable may only have recourse to other directors equally,
unless otherwise agreed in the articles of association. In other words, unless otherwise agreed, the
aforementioned representatives in the internal relationship are equally liable to each other for public
receivables.” (Yargitay 11. HD, E. 2014/8501, K. 2014/16502, T. 30.10.2014. In the same direction,
Yargitay 11. HD, E. 2011/4753, K. 2011/7389, T. 14.6.2011, Court of Cassation Precedent Decision
Database, Access: 24.03.2024). We maintain the position that it is untenable to endorse the judgments
of the Court of Cassation, which assert that the liability of legal representatives is uniformly equal within
the internal relationship, barring any specific provisions to the contrary. Because the basis of the joint
and several liability of the legal representatives against the administration in the external relationship is
the provision of TCC 557, and the scope of the right of recourse and the amount of indebtedness in the
internal relationship should be determined within the scope of this provision. Pursuant to TCC 557/3, in
the context of the recourse relationship involving multiple obligors, the judge is tasked with determining
the extent of liability for each obligor concerning the debt, considering all pertinent circumstances and
requirements. In this scenario, the internal relationship among debtors may render all parties equally
liable for the debt, contingent upon the circumstances. Alternatively, varying degrees of liability among
debtors within the internal relationship may be assigned, factoring in considerations such as assessing
the fault of the debtors' legal representatives regarding the debt or whether benefits were derived from
the failure to fulfill tax obligations adequately (For detailed information on how to distribute the debt in
the internal relationship in the differentiated succession relationship, see. Altay, 2011, p. 373 et seq;
Camurcu, 2015, p. 189 et seq. For the Swiss law, see Corboz and Girardin, 2017: Art. 759, N. 38-39).

4.3. Scope of the Right of Recourse to Limited Company Partners

The liability of the partners arising from tax debts debts is constrained proportionately to their
respective shares in the company in accordance with LPCPR 35/1. For this reason, the right of recourse
can only be asserted to the partners in proportion to their shares. Nevertheless, it is noteworthy that
partners of the company, whose right of recourse is contested by the legal representatives, retain the
option to lodge a counterclaim within the same legal action or to initiate a separate liability lawsuit
against the legal representatives, adhering to the stipulations outlined in TCC 553 et seq. (Aksu Ozkan,
2020, p. 259).

When share transfers occur between the utilization of the right of recourse and the incidence of
the tax-generating event, it becomes imperative to scrutinize against which partner the right of recourse

will be invoked. This matter directly hinges upon the determination of shareholders' liability in the event
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of share transfers. The liability of the shareholders arising from tax debts in case of transfer of shares is
clearly regulated in LPCPR (35/2) and according to this provision, in the event of transfer of shares in
limited liability companies, the transferor and the transferee partners are jointly and severally liable for
the payment of tax debts (Aksu, 2020, p. 228 et seq.; Akyiirek, 2022, p. 156 et seq.). In this case, it
should be accepted that the legal representative who pays the tax debt in question has the right of seek
recourse from both the transferor shareholder and the transferee shareholder, who are jointly and

severally liable for the said debt.

The prospect that the individual pursued by the legal representative under the right of recourse
holds both the designation of legal representative and partner warrants additional scrutiny. In such
instances, as elucidated previously, the individual subject to recourse is liable both as a partner pursuant
to LPCPR 35/1 and as a legal representative in accordance with TPL 10/2. It remains feasible for the
legal representative discharging the tax debt to invoke the right of recourse based on both legal
provisions. Subsequently, the judge should possess the authority to adjudicate based on whichever
provision favors the plaintiff.

5. CONCLUSION

In case the legal representatives of limited liability companies fail to fulfil their tax obligations
duly, their liabilities arising from tax debts are regulated under TPL 10/2. Under the purview of this
provision, while the concept of legal representative typically pertains to company managers, in instances
where authority concerning tax obligations is transferred in accordance with legal stipulations and the

company agreement, the designation of legal representative will be conferred upon the transferees.

In this study, we examined the legal foundation and scope of the right of recourse available to
legal representatives held liable for settling tax debts under the aforementioned provisions. We
thoroughly scrutinized the available literature on the subject and analyzed numerous court judgments.
Additionally, we explored the approach of German law, which includes similar regulations regarding
the liability of legal representatives. As a result of these examinations, the legal foundations and the

framework for the scope of the right of recourse of legal representatives are established as follows.

Pursuant to TPL 10/3, the legal representative who pays the tax debt has the right of seek
recourse from the principal taxpayer company. In this provision, only the concept of tax is mentioned.
Based on the wording of the law, there are doctrinal opinions that the right of recourse is only related to
the tax principal and that there is no right of recourse in terms of other tax-related receivables and tax
penalties. However, it is necessary to accept that there is a right of recourse in terms of tax penalties in
accordance with the reference to TPL 10 in the TPL 333 provision, and in terms of other tax-related

receivables due to the nature of the work and the historical development of the TPL 10 provision.

If there is more than one legal representative, it is accepted that the legal representatives are

jointly and severally liable within the scope of TPL 10/2. There is no clear regulation in TPL 10
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regarding how to determine the liability of legal representatives for tax debts. However, pursuant to
Acrticle 557 of the TCC, which is a general regulation on the liability of company managers, legal
representatives are jointly and severally liable to the tax administration. A legal representative who
makes a payment within the scope of TPL 10/2 has the right to seek recourse from other legal

representatives, as clearly stipulated in TCC 557/3.

Another entity to which the legal representative may seek recourse concerning tax debts paid is
the shareholders of the limited liability company. In accordance with LPCPR 35, shareholders of a
limited liability company bear responsibility for public debts commensurate with their stake in the
company. Although explicit legal provisions in our jurisdiction do not delineate the right of recourse of
the legal representative against the shareholder, it is pertinent to acknowledge that the shareholders of
the company are the primary beneficiaries of the company's economic endeavors. Thus, it is reasonable
to assert that the legal representative who settles the debt retains the right of recourse to the shareholders
of the company, restricted to the respective shareholder's share.

The study does not necessitate Ethics Committee permission.
The study has been crafted in adherence to the principles of research and publication ethics.

The author declares that there exists no financial conflict of interest involving any institution, organization, or
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