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Deniz yoluyla gergeklesen diizensiz go¢ faaliyetleri, uzun bir siire go¢-

men kacak¢iligi ile ayni anlamda kullanilmis, gd¢menlerin ulasmay1

*k
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hedefledikleri kiy1 devletleri tarafindan giivenliklerine yonelik bir tehdit
olarak nitelendirilmistir. S6z konusu faaliyetin yogunlugunun artmasi
sonucunda denizde yasanan can kayiplarinda meydana gelen artis, konu-
ya farkli bir sekilde yaklasilmasini zorunlu hale getirmistir. Buna gore,
daha kapsamli bir kavram olan diizensiz go¢iin kullanimi tercih edilme-
ye baslanmis ve konuya iligkin giivenlik algis1 sadece devlete yonelik

olmaktan ¢ikartilarak, denizdeki bireylerin giivenligi de ele alinmistir.

Deniz yoluyla diizensiz go¢ ile miicadelede, 1982 Birlesmis Milletler
Deniz Hukuku Soézlesmesi’'nde yeterli diizenleme bulunmamaktadir.
Kara, Deniz ve Hava Yoluyla Go¢men Kagak¢iligina Karsi Protokol’iin
de bayrak kuralina mutlak bir istisna getirmeyerek devletlere adi gecen
faaliyeti gerceklestiren gemilere yonelik miidahale yetkisi tanimamasi,
uygulamada sorunlara yol agmustir. Ozellikle agik denizde savas gemileri
aracilifiyla bayraksiz gemilere yonelik miidahalelerde, 1951 tarihli Miil-
tecilerin Hukuki Statiisiine Iliskin Sézlesme’nin hiikiimleri ¢ogunlukla
g6z ard1 edilmistir. Bunun sonucunda, Avrupa Insan Haklar1 Mahkemesi
tarafindan verilen Hirsi Karari’nda, savag gemisinin bayragini tasidig
devletin, taraf oldugu insan haklarina iliskin sézlesmelerinin hiikiimleri
ile savas gemisinin agik denizde bulundugu anlarda da baglh olduguna
yonelik tespit yapilmistir. Devam eden siirecte, devletler s6z konusu

arama - kurtarma faaliyetlerine son vermistir.

Bu noktada, hiikiimet dis1 orgiitlerin 6zellikle Akdeniz’de konuyla ilgili
caligmalarinda artis yasanmistir. Denizde tehlike altinda bulunan diizen-
siz g0¢menlerin bu orgiitlere ait 6zel gemiler tarafindan kurtarilmasini
takiben giivenli bir yere teslimleri uygulamada soruna neden olmustur.
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Giivenli bir yer kavraminin uluslararas1 hukukta tanimdan yoksun olma-
s1, kiy1 devletlerini ilgili gemileri limanlarina almama yodniinde hareket
etmeye tesvik etmistir. Sea Watch orgiitiine ait geminin 2019 yilinda
Italya’nin iznini beklemeyerek Italya karasularma girmesini konu alan
ve Avrupa Insan Haklar1 Mahkemesi’nde gériilen Rackete and Others v.

Italy Davasi’nin, konuya 6nemli 6l¢lide agiklik getirecegi beklenmektedir.

Anahtar Kelimeler: Deniz Yoluyla Diizensiz God¢, Deniz Yoluyla
Gog¢men Kacgakeiligl, Bayrak Kurali, Siginma Hakki, Geri Gondermeme
Ilkesi

ABSTRACT

Irregular migration activities carried out by sea have been used in the
same sense as migrant smuggling for a long time and have been descri-
bed as a threat to their security by the coastal states that migrants aim to
reach. The increase in the loss of life at sea as a result of the intensity of
the activity in question has made it obligatory to approach the issue dif-
ferently. Accordingly, the use of irregular migration, which is a more
comprehensive concept, started to be preferred and the security percep-
tion of the individuals was also handled by removing the perception of

security on the subject from being solely directed towards the state.

In combat against irregular migration by sea, there are not enough re-
gulations in the 1982 United Nations Convention on the Law of the Sea.
The Protocol Against the Smuggling of Migrants by Land, Sea and Air
also did not make an absolute exception to the flag state rule and did not

give states the authority to intervene in the ships carrying out the afore-
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mentioned activity, causing problems in practice. The provisions of the
1951 Convention Relating to the Status of Refugees are often overloo-
ked, especially in interventions for the ships without a flag of one State
through warships on the high seas. As a result, in the Hirsi Decision is-
sued by the European Court of Human Rights, it was determined that the
flag state of the warship was also bound by the provisions of the human
rights conventions to which it was a party and also when the warship
was on the high seas. In the ongoing process, the states ended these se-

arch and rescue activities.

At this point, there has been an increase in the practice of non - govern-
mental organizations, especially in the Mediterranean. Delivery of irre-
gular migrants who are in distress at sea to a safe place following their
rescue by private ships belonging to these organizations caused a prob-
lem in practice. The fact that the concept of a safe place lacks the defini-
tion in international law has encouraged coastal states to act to avoid
letting these ships in their ports. The Rackete and Others v. Italy Case, is
expected to significantly clarify the issue, which was held at the Euro-
pean Court of Human Rights, on the subject of the ship belonging to the
Sea Watch organization to enter the lItalian territorial waters without

waiting for the permission of Italy.

Keywords: Irregular Migration by Sea, Migrant Smuggling by Sea,
Principle of the Exclusive Jurisdiction of Flag State, Right of Asylum,
Principle of Non - refoulement
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GIRIS

Deniz yoluyla diizensiz gog, kiy1 devletlerinin ve bu faaliyetin konusunu
olusturan bireylerin giivenligini ayni anda ilgilendirmesinden dolayz,
deniz giivenligine yonelik diger tehditlerden ayrilmaktadir. Devletlerin
savag gemileri araciligiyla yiiriittiikkleri arama - kurtarma c¢alismalarinin
giiniimiizde 6nemli 6l¢iide azalmis olmasi, insan haklar1 alaninda etkin
olan hiikiimet dis1 orgiitlerin bu yondeki girisimlerine artirmalarina se-
bebiyet vermistir. Bu noktada, kurtarilan diizensiz go¢menlerin giivenli
bir yere teslimi ve aralarinda siginma arayanlarin bulunmasi hususlar
acikliga kavusturulmay1 bekleyen iki 6nemli sorun olarak deniz hukuku-
nun Oniinde durmaktadir. Bu ¢aligmada, giiniimiize kadarki siire¢ agik-
landiktan sonra, bahsi gecen sorunlar ile ilgili deniz hukukundaki mev-

cut durum ele alinacaktir.
I. KAVRAMSAL CERCEVE
A) GENEL OLARAK

Yakin zamana kadar doktrin ve uygulamada, diizensiz gocle ilgili olarak
sadece gocmen kagakeiligr kavrami kullanildigi goriilmektedir. Ancak,
diizensiz gogiin, gocmen kacakeiligr faaliyetinin yaninda, bireysel ve
Kitlesel dlciitte giindeme gelen go¢ hareketlerini de kapsamasi nedeniyle
ad1 gecen kavram, deniz hukuku da dahil olmak iizere, uluslararasi hu-

kukta yayginlik kazanmistir.

Devletler bakimindan diizensiz go¢iin tehdit olarak algilanmasi, diizensiz
goemenlerin tespitinin yapilamamasi ve bunun neden oldugu asayis ve

kamu saglig1 risklerinden kaynaklanmaktadir. Konuya deniz giivenligi
DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 261 - 286
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acisindan ve kapsamli gilivenlik anlayis1 dogrultusunda yaklasildiginda
ise On planda tutulmasi gerekli en temel risk, denize elverissiz tasitlarda
olmas1 gerekenden daha fazla sayida insanin, hayati tehlike altinda de-

nizde seyretmesidir.
B) BENZER KAVRAMLAR

Diizensiz gogiin 6nemli bir kismini ihtiva den gogmen kagake¢iligi, dog-
rudan veya dolayli olarak, mali veya diger bir maddi ¢ikar elde etmek
icin, bir kiginin vatandashigini tasimadigi veya daimi ikametgah sahibi

olmadig1 bir taraf devlete yasadist girisinin temini seklinde diizenlenmistir?.

S6z konusu kavram ile siklikla karistirilan insan ticareti ise, kuvvet kul-
lanarak veya kuvvet kullanma tehdidi ile veya diger bir bigimde zorlama,
kacirma, hile, aldatma, niifuzu kotiiye kullanma, kisinin ¢aresizliginden
yararlanma veya bagkasi lizerinde denetim yetkisi olan kisilerin rizasinm
kazanmak icin o kisiye veya bagkalarina kazang saglama yoluyla kisile-
rin istismar amacgli temini, bir yerden bir yere tasinmasi, devredilmesi,
barindirilmas: veya teslim almnmasi anlamina gelmektedir. Istismar teri-
mi, asgari olarak, baskalarinin fuhusunun istismar edilmesini veya cinsel
istismarin baska bi¢imlerini, zorla ¢alistirmay1 veya hizmet ettirmeyi,
esareti veya esaret benzeri uygulamalari, kullugu veya organlarinin

alinmasini kapsamaktadir?.

1 Kara, Deniz ve Hava Yoluyla Gé¢men Kacgak¢ilifina Kars1 Protokol md. 3/a; 28
Ocak 2004 ’te yiiriirliige giren Protokol’iin resmi metni igin bkz. RG. T. 18.03.2003,
S. 25052,

Insan Ticaretinin, Ozellikle Kadin ve Cocuk Ticaretinin Onlenmesi, Durdurulmasi
ve Cezalandirilmasina iliskin Protokol md. 3/a; Protokol’{in resmi metni i¢in bkz.
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Insan ticareti, belirli bolgeler harig, giiniimiizde biiyiik ¢ogunlukla kara-
dan gerceklestirilmektedir. Bunun nedeni, sz konusu eyleme maruz
kalan kisilerin beraberlerinde iilkenin kara smirindan igeri girmek igin
gerekli belgeleri bulundurmalaridir. Go¢men kacake¢iligi kapsamindaki
faaliyetler ise, biiyiilk oranda deniz araciligiyla giindeme gelmeye bas-
lanmistir. Bunun baslica nedenleri, devletlerin denizde miidahale imkéan-
larinin karaya nazaran daha diisiik olmasinin yakalanma riskini azaltmasi
ve goemen kacakc¢ilarinin herhangi bir sahte belge diizenlemek gibi mas-
raflar1 karsilamak durumunda kalmamalar1 nedeniyle tek seferde daha
cok kisiyi daha az harcamayla hareket ettirmelerinin miimkiin oldugu

denizleri tercih etmeleridir®.

Gogmen kacakeiligl, konusunu bireylerin meydana getirmesi bakimin-
dan deniz giivenligine yonelik diger giincel tehditlere gore farklilik tagi-
maktadir. Adi gecen eylem ile miicadelede, uluslararas: insan haklari
hukukuna iligkin kurallar giindeme gelmekte, ayn1 zamanda devletlerin
iilkesel egemenlikleri g6z Onilinde tutulmakta ve bu iki kavram arasinda

denge saglanmaya galisiimaktadir®.

RG. T. 18.03.2003, S. 25052; Birlesmis Milletler (BM) Genel Kurulu’nun, 15 Ka-
stm 2000 tarihli ve A/RES/55/25 sayili Karari ile kabul edilen Simirasan Orgiitlii
Suglara Kargst BM So6zlesmesi ve Ek Kara, Deniz ve Hava Yoluyla Go¢men Kagak-
(;111g1na Kars1 Protokol ile Ek Insan Ticaretinin, Ozellikle Kadin ve Cocuk Ticareti-
nin Onlenmesine, Durdurulmasima ve Cezalandirilmasina Iliskin Protokol, 12-15
Aralik 2000 tarihleri arasinda Italya'nin Palermo kentindeki Adalet Saray1’nda, son-
rasinda ise 12 Aralik 2002 tarihine kadar New York'taki BM Genel Merkezi'nde bii-
tiin devletlerin imzasina agik kalmustir. Tiirkiye’nin 13 Aralik 2000 tarihinde imza-
ladig1 Sozlesme, 29 Eyliil 2003 tarihinde yiriirliige girmistir. Ayrintili bilgi igin
bkz. https://treaties.un.org/pages/viewdetails.aspx?src=  ind&mtdsgno=xviiil2&
chapter=18&lang=en, (Erisim Tarihi: 15.11.2019).

3 Guilfoyle, D.: Shipping Interdiction and the Law of the Sea, Cambridge University
Press, Cambridge-New York 2009, s. 182.

4 Mallia, P.: Migrant Smuggling by Sea, Combating a Current Threat to Maritime
Security through the Creation of a Cooperative Framework, Martinus Nijhoff, Lei-
den - Boston 2010, s. 14-15.
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Gogmen kagakeiligi, etkiledigi devlet, magdur olan insan ve kullanilan
rotalarin sayist bakimindan giliniimiizde en hizli sekilde kapsamini genis-
leten uluslararas1 organize sugtur. Organize sug oOrgiitlerinin bahsi gecen
faaliyetten yilda 3.5 ile 10 milyar Dolar aras1 yasadis1 gelir elde ettikleri
tahmin edilmekte; deniz yoluyla gerceklestirilen gogmen kagakeiligi ise,

bunun énemli bir kismin1 meydana getirmektedir®.

Gogmen kagakeiligl ve insan ticareti farkli sug ¢esitleri olup, uluslararasi
hukukta birbirlerinden degisik sekillerde diizenlenmis olsalar da arala-
rindaki gecirgenlik oldukca fazladir. Karsilasilan vakalarin her iki sug
tirliiniin niteliklerini barindirmasinin yaninda, gd¢menlerin ilerleyen
sliregte insan ticaretinin veya insan ticareti magdurlarinin zamanla gog-
men kacakeiliginin konusunu meydana getirmesi miimkindir. Daha ¢ok
rastlanilan durum, go¢men kacake¢iligina iliskin eylemlerin yoneldigi
bireylerin, bir noktadan sonra insan ticaretinin kapsamina giren faaliyet-

lere de maruz kalmalaridir®.

Birlesmis Milletler Deniz Hukuku Soézlesmesi’nde (BMDHS) diizen-
lenmeyen gogmen kagakeiligl ve insan ticareti eylemlerine yonelik agik
denizde miidahale yetkisi, her iki faaliyetin organize sug ile baglantilari
nedeniyle onlenmelerinin gerekliligi ve 6zellikle gogmen kagakc¢iliginin
acik denizde bastirilmasinin kiy1 devletlerinin konuyla ilgili karsilasmasi
muhtemel sorunlar1 ortadan kaldirmasi nedenleriyle 6nem tagimaktadir.
Her ne kadar, ad1 gegen fiillerin BMDHS biinyesindeki kole tagima ya-

sag1 kapsaminda degerlendirilebilmesinin miimkiin olmasina ragmen,

5 Mallia, 8.
6 Mallia, 11.
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s0z konusu hiikimde herhangi bir yaptirim mekanizmasi éngoriillmeme-
sinin, giiniimiizde gittik¢e yayginlasan ilgili faaliyetlerle miicadelede

yetersiz kalmmasi sonucunu dogurmas1 muhtemeldir’.
Il. ULUSLARARASI HUKUKTA ILGILI DUZENLEMELER
A) GENEL OLARAK

Kara, Deniz ve Hava Yoluyla Go¢men Kagakgiligina Karsi Protokol,
diizensiz go¢ilin 6nemli kismin1 olusturan deniz yoluyla gégmen kacakei-
1g1 ile ilgili uluslararas1 diizenlemeyi meydana getirmektedir. Buna go-
re, bayragini tasiyan bir geminin gécmen kacake¢iligi yaptigindan siiphe-
lenmek i¢in makul nedenleri bulunan devlet diger taraf devletlerden yar-
dim talep edebilir. Taraf devlet, diger bir taraf devletin bayragini tagtyan
geminin kacake¢iligi yaptigindan siiphelenmek i¢in makul nedenlere sa-
hipse, bayrak devletine durumu bildirip gemiye ¢ikmak, gemiyi aramak
gibi gerekli 6nlemleri almak icin yetki talep edebilir. S6z konusu devlet,
ilgili 6nlemler hakkinda bayrak devletini bilgilendirecek; bu talep, bay-
rak devleti tarafindan vakit gecirmeksizin yanitlanacaktir. Bayrak devleti
yetkinin kapsamini belirleyecektir. Taraf devlet, gemidekilerin hayatla-
rina yonelik yakin tehlikeyi 6nlemek i¢in gerekenler disindan ek dnlem-
ler almayacaktir®. Dikkat edilmesi gereken husus, bahsi gegen tedbirlerin

acik deniz i¢in gerekli oldugudur; kiyr devletinin karasularinda benzer

" Mallia, 67; Her devlet, bayragmi tasimaya mezun gemilerde kole taginmasini dnle-

mek ve cezalandirmak ve bayragiin o amagla gayri hukuki olarak kullanilmasini
engellemek igin etkin tedbirler almakla yilikiimliidiir. Bayrag: ne olursa olsun, her-
hangi bir gemiye siginmis bir kole kendiliginden serbest kalmaktadir. BMDHS md.
99; Kole ticareti yaptigindan siiphelenilen gemiye karsi ziyaret hakki kullanilabil-
mektedir. BMDHS md. 110.

Kara, Deniz ve Hava Yoluyla Go¢men Kacakg¢iligina Karsi Protokol md. 8.
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faaliyetlerde bulunmak isteyen bir devletin, kiy1 devletinin bu ydndeki

rizasini almasi zorunludur®.

Kara, Deniz ve Hava Yoluyla Go¢men Kagakeiligina Karst Protokol’e
taraf devletin, deniz yoluyla gé¢men kagak¢iliginda kullanilan geminin
tabiiyetsiz bulunduguna iliskin makul nedenleri varsa, s6z konusu devlet
ilgili gemiye ¢ikabilir ve gerekli onlemleri alabilir. Go¢gmen kagakeili-
ginda kullanilan gemiler ¢ogunlukla tabiiyetsiz olduklarindan, ilgili ge-

milere ziyaret hakki kapsaninda miidahale gerceklestirilmesi miimkiindiir®.

Kara, Deniz ve Hava Yoluyla Gogmen Kacakeiligina Karst Protokol
incelendiginde, go¢men kacakciligi yaptigindan siiphelenilen gemiye
miidahale eden devletin yargi yetkisinin, bayrak devletinin bu yondeki
rizasinin varliginda giindeme geldigi ortaya ¢ikmakta; bayrak devletinin

oncelikli bir yetkisi oldugu goze carpmaktadir!?,
B) KIYI DEVLETININ YETKILERI

Denize kiy1s1 olan tiim devletlerin faydalanabilecegi zararsiz gecis hakki,
kiy1 devletinin giimriik maliye, saglik ve goc ile ilgili diizenlemelerine
aykirt sekilde bir kisinin giliverteye alinmasi durumunda zararsiz olmak-
tan ¢ikmaktadir. Bu durumda kiy1 devleti, giivenligi i¢in gerekliyse za-
rarsiz gegisi gegici olarak erteleyebilir'?. Kiy1 devletinin karasularinda

gercgeklesen gogmen kacgakeiligi eylemine karsi, sugun sonuglart kendisi-

® Klein, N.: Maritime Security and the Law of the Sea, Oxford University Press, New
York 2011, s. 126.

10 Mallia, 69.

1 Guilfoyle, 186.

2. BMDHS md. 25/3.
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ne sirayet ettigi ve sug lilkenin barigini ve karasularinin diizenini bozdu-

gu icin cezai yargi yetkisi de bulunmaktadir'®,

Bitisik bolgede kiy1 devleti, glimriik, maliye, go¢ ve saglik alanlarindaki
kanun ve duzenlemelerinin ihlal edilmesini énlemek ile ihlal s6z konusu
oldugunda bunu cezalandirmak i¢in her tiirlii kontrolii gerceklestirebi-
lir'*, Karasularma nazaran kiyr devletinin yetkili oldugu konular sinir-
lansa da s6z konusu sinirlt hususlarda kullanilan yetkinin niteligi agisin-
dan bir fark yoktur. Bu nedenle, deniz yoluyla diizensiz go¢ ile miicade-

lede kiy1 devletinin bitisik bolgesinde faaliyetlerde bulunmasi miimkiindiir*®.

C) DENiZ YOLUYLA DUZENSIZ GOC iLE MUCADELEDE
MULTECI HUKUKUNUN YERI
1 - Genel Olarak

Deniz yoluyla diizensiz go¢ ile miicadelede devletler tarafindan 6n plan-
da tutulan yaklasim, kiy1 devletinin deniz iilkesini teskil eden deniz alan-
lar1 veya agik denizde diizensiz go¢men tasidigindan siiphelenilen gemi-
lere yonelik muidahalelerin ardindan, gemide bulunan kisilerin en kisa
siirede vatandas1 bulunduklar1 devletlere iadesinin saglanmasidir. Ancak,
devletlerin bu noktadan sonraki eylemleri, gemideki diizensiz gé¢cmenle-

rin yani sira muhtemel siginma arayan kisilerin varlig ile simirlanmaktadir®®.,

13 BMDHS md. 27.
14 BMDHS md. 33.
15 Mallia, 58.
16 Mallia, 23.
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2 - Savas Gemileri Araciligiyla Yapilan Miidahaleler

Onceleri deniz yoluyla gergeklestirilen uyusturucu madde ticaretini 6n-
lemek i¢in daha ¢ok Karayipler’de bagvurulan iki tarafli anlasmalar, da-
ha sonra diizensiz go¢ ile micadelede de kullanilmistir. Kitlesel niifus
hareketlerinin yasandigi devletler ile yapilan iki tarafli anlagmalarla kiy1
devletinin savas gemilerinde niifus hareketlerinin kaynaklandig1 devletin
bir gdrevlisinin bulunmasi ile s6z konusu gemilere miidahale i¢in onay
alinmasi ongoriilmiistiir. Bu kapsamda bazi durumlarda gérevlinin temsil

ettigi devletin karasularina girilmesi de miimkiin olmustur?’.

Benzer uygulamaya 2004 yilinda, Avrupa Birligi (AB) sinirlarinin dene-
timi ¢er¢evesinde liyeler arasinda is birligini saglamak amaciyla kurulan
AB iiyesi Devletlerin Dis Sinirlarinda Operasyonel Isbirliginin idaresi
icin Avrupa Ajans1 (FRONTEX) tarafindan da basvurulmustur. Uyeler-
den bagimsiz olarak hareket etmeyen, sinirlarin korunmasinda tamamla-
yicl nitelikte bulunan FRONTEX, ozellikle 2006 yilinda Bati Afrika
sahillerinde gergeklestirdigi geri itme (push - back) operasyonlarinda ge-
milerinde Senegal yetkilileri bulundurarak, diizensiz gégmenlerin Sene-
gal karasularini terk etmesinin Onlenmesi kapsamindaki faaliyetlerin
gerekgesini, s6z konusu gorevlilerin bu dogrultudaki iradesine dayan-

dirmustir'®,

Sigimma talebinde bulunan kisinin, yasam ve 6zgiirliigiiniin tehlike altin-
da olacag1 varsayilan bir iilkeye geri gonderilemeyecegine iliskin geri

gondermeme ilkesinin agik denizde uygulanabilirligi uzun zaman tartis-

17 Mallia, 20.
8 Dolunay O.: “Deniz Sinirlarinin Denetimi, Frontex ve Devletin Miiltecilerin Ko-
runmasina fliskin Sorumlulugu”, IKUHFD, 2011, C. 10, S. 1, s. 72-73.
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ma konusu olmustur!®. 1951 Sozlesmesi madde 33 hiikmiinde yer alan
“her ne sekilde olursa olsun” ibaresinin her tiirlii islem ve eylemle iadeyi
blinyesine aldig1 bunun da acik denizde geri gondermeme ilkesinin uy-
gulanmasi sonucunu dogurdugu doktrinde siklikla ileri siiriilen bir goriis-
tir®®. Birlesmis Milletler Miilteciler Yiiksek Komiserligi (BMMYK),
konuyla ilgili baglayic1 olmayan bildirisinde, bir devletin miidahaleye
yonelik herhangi bir eylemi sonrasinda, eylemin gerceklestigi yer dikka-
te alinmaksizin ilgili kisilere yonelik, geri gondermeme dahil olmak iize-

re, yiikiimliiliiklerinin uygulama alan1 bulacagini ifade etmistir®.

Geri gondermeme ilkesinin acik denizde de uygulama alani bulmasi yo-
niindeki en Onemli gelisme Avrupa Insan Haklari Mahkemesi’nin
(AIHM) Hirsi Davasi’nda verdigi karardir. Davaya konu olan olayda,
Italya’ya ait Lempedusa Adasi’nin 35 deniz mili agiklarinda Italya Savas
gemisi tarafindan gerceklestirilen miidahalenin ardindan gemiye ¢ikari-
lan 11 Somali ve 13 Ertire vatandas1 daha sonra Libya’ya iade edilmistir.

AIHM’de acilan davada temel olarak AIHS madde 3 hiikmiiniin agik

191951 tarihli Miiltecilerin Hukuki Statiisiine Iliskin Sézlesme (1951 Sézlesmesi) md.
33; BM Genel Kurulu’nun 14 Aralik 1950 tarih ve 429 (V) sayili Karari’yla topla-
nan Konferans’ta kabul edilmis, 28 Temmuz 1951 tarihinde Cenevre’de imzalanmis
ve 43. maddeye uygun olarak 22 Nisan 1954°te yiiriirlige girmistir. Tiirkiye, S6z-
lesme’yi 24 Agustos 1951 tarihinde imzalamig ve 29 Agustos 1961 tarihinde ¢ekin-
ce ile onaylamustir. Tiirkiye’nin ¢ekincesi soyledir: “Bu sézlesmenin higbir hitkmii,
miilteciye Tiirkiye’de Tiirk uyruklu kimselerin haklarindan fazlasini sagladigi sek-
linde yorumlanamaz”. S6zlesme’de diizenlenen tarih sinirlamasi ve ona bagli olan
cografi siirlama kapsaminda, 359 sayili Onay Kanunu’nda konuya iliskin bir bildi-
rim yer almistir. Buna gore, “1 Ocak 1951°den 6nce meydana gelen olaylar” ibare-
sinin, “1 Ocak 1951°den 6nce Avrupa’da meydana gelen olaylar” seklinde uygula-
nacag@1 beyan edilmistir. Sozlesme metni i¢in bkz. RG. T. 05.07.1961, S. 10898.

20 Mallia, 88.

2L Interception of Asylum-Seekers And Refugees The International Framework and
Recommendations for a Comprehensive Approach, UNHCR Executive Committee,
UN Doc No. EC/60/SC/CRP.17, 9 June 2000, para. 23.
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denizde ihlal edildigi ileri siiriilmiistiir. ATHS madde 1 hiikmiinde “taraf
devletlerin kendi yetki alan1 iginde bulunan herkese ilgili haklar tantya-
cag1” ibaresi her ne kadar ulkesel bir yetkiyi édngérse de Mahkeme, s6z
konusu kisilerin Italyan Savas gemisinde askeri personelin denetiminde
Italya devletinin etkin kontrolii altinda bulundugunu, bu durumunda
AIHS tarafi Italya’nin ilgili hiikiimlerle bagl olduguna karar vermistir.
Boylelikle geri gondermeme ilkesinin agik denizde uygulama alani bul-
masinin &nii agilmistir. AIHM nin daha 6nce etkin kontrol kavrami ile
devletlerin sorumlulugunu isaret eden kararlari mevcutken, Hirsi Davasi
ile ilk kez agik denizde ATHS’nin uygulama alani bulacag karara bag-
lanmistir?2. ftalya Karar’dan sonra, Akdeniz’de gergeklestirdigi geri itme

faaliyetlerine son vermistir?,

3 - Ozel Gemiler Araciligiyla Yapilan Kurtarma Faaliyetleri

Denizciligin en eski geleneklerinden biri olan yardim etme gorevi,
BMDHS madde 98 ve Denizde Can Emniyeti Uluslararas1 S6zlesmesi
(SOLAS) Boliim V Kural 33’de diizenlenmektedir?®. Buna gore, her
devlet bayragini tagiyan geminin kaptanindan denizde tehlikede bulunan
kimseye veya gemiye yardim etmesini isteyecektir. Yine Denizde Arama

ve Kurtarma So6zlesmesi’ne (SAR) gore, belirlenen arama ve kurtarma

22 Ayrintil bilgi igin bkz. Case of Hirsi Jamaa and Others v. Italy, European Court of

Human Rights, Judgment of 23 February 2012, http://hudoc.echr.coe.int/eng?i=001-
109231, (Erigim Tarihi: 15.11.2019).
2 Borelli, S. - Stanford, B.: “Troubled Waters in the Mare Nostrum: Interception and
Push-backs of Migrants in the Mediterranean and the European Convention on
Human Rights”, 2014, UHP, C. 10, S. 37, s. 39.
Londra’da, 21 Ekim-1 Kasim 1974 tarihleri arasinda diizenlenen Konferans’ta ka-
bul edilen SOLAS, Turkiye tarafindan 25 Mayis 1980°den itibaren gegerli olmak
iizere onaylanmustir. S6zlesme’nin resmi metni i¢in bkz. RG. T. 25.05.1980, S. 16998.
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bolgelerinde ilgili devletler is birligi igerisinde hareket edecek;? kiyilan
civarinda denizde tehlike i¢inde bulunan sahislara yeterli arama ve kur-
tarma hizmetlerinin saglanmasi i¢in gerekli diizenlemelerin yapilmasini
saglayacaklardir®. Denizde tehlike i¢indeki her kisiye yardim saglanma-
sin1 garanti altina tutacak olan devletler, bunu kisinin milliyetini, statii-

siinii veya iginde bulundugu sartlar1 nazara almaksizin yapacaklardir?’,

Kurtarma gorevi, kurtarilan kisilerin bulunduklar: tehlike halinin gide-
rilmesi ile son bulmamakta; kurtarilanlarin giivenli bir yere teslimi ge-
rekmektedir. Kurtarmay1 gerceklestiren gemi gecici anlamda gilivenli bir
yer niteligi gosterse de s6z konusu niteligini siirekli bicimde devam et-
tirmesi miimkiin degildir. Bu noktada, geminin bir sonraki ugrama lima-
n1 veya mevcut konumuna en yakin liman arasinda giivenli yer 6zelligi
acisindan herhangi bir agiklik yoktur?. Devletler arasinda ilgili konuda
siklikla uyusmazliklar yasanmaktadir. Bunun yaninda, kiy1 devleti i¢in
limana giris izni vermenin uluslararasi hukuktan kaynaklanan bir yii-
kiimliiliik olmamasi; bahsi gecen hususu sadece devletlerin is birligi ile

asilabilir duruma getirmektedir?,

%5 SAR Béliim 3 para. 3.1.1; Sézlesme nin resmi metni igin bkz. RG. T. 24.03.1986,
S. 19057.

% SAR Boliim 2 para 2.1.1.

27 SAR Boliim 2 para. 2.1.10.

2 Gemide kurtarilan kisi sayisinm fazlali§min gemiyi denize elverigsiz duruma getir-

digi hallerde, sonraki ugrama limaninin en yakin liman seklinde uygulanmasinin

gerekliligi doktrin tarafindan ileri siiriilmektedir. Kizilsiimer Ozer, D.: “Denizde

Gelen Siginmacilar ve Uluslararast Hukuk”, UHP, 2007, C. 3, No. 10, s. 88.

Mallia, 96-97; 106; Uluslararas: yargi ve hakemlik kararlar1 ile devletlerin uygula-

malarina bakildiginda, bu yonde genel bir kuralin mevcudiyetine ulasilmamakta;

konu dénemlere, ilgili taraflara ve gemilerin tiirlerine gore degisim gdstermektedir.
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Uluslararas1 Denizcilik Orgiitii (IMO) bu noktadaki belirsizligin asilmasi
icin SOLAS Kural 33 ve SAR madde 3.1.9’a ayni hilkkmii eklemistir.
Buna gore, karaya ¢ikarma hususunda ne bayrak devletine, ne kiy1 dev-
letine ne de arama kurtarma bélgesinde sorumlu devlete bir sorumluluk
getirilmistir. Diizenlenen tek yilikiimliilik arama kurtarma bolgesinde

sorumlu devletin 6nderligindeki is birligine yoneliktir.

1951 Sozlesmesi madde 33°de diizenlenen geri géndermeme yiikiimlii-
ligl, Sozlesme’nin resmi yorumunda ve doktrinde ongoriildiigii Uzere,
sinirdan ¢evirmemeyi de kapsar. Bir baska anlatimla s6z konusu yiikiim-
liliik, devletin {ilkesinde oldugu kadar sinirlarinda da uygulama alani
bulur. Devletler, iilkelerinde veya iilkelerinin sinirinda bulunan siginma

arayan kisileri geri gondermeme yiikiimliiliigii altindadir.

I¢ sular kiy1 devletinin deniz iilkesine dahildir ve kiyr devletinin tam
egemenligi altindadir. I¢ sulara giris konusunda kiyr devletinin tam yet-
kisi bulunmakta bu nedenle, devlet uygulamalarinda insan hayatinin
kurtarilmasi i¢in baska makul bir alternatifin bulunmadigi durumlarda

kurtarma kapsaminda i¢ sulara giris izni verildigi goriilmektedir.

Kiy1 devleti karasularina herhangi bir gemiyi kabul etmeyebilir veya
BMDHS madde 25’e gore gemiden karasularini terkini talep edebilir;
ancak bu asamada gemideki kisilerden herhangi birinin siginma talebi
ortaya ¢ikarsa, s0z konusu talebin degerlendirilmeden hareket edilmesi

geri gondermeme ilkesinin ihlali niteligi tasir. Bunun nedeni, karasulari-

Pazarci, H.: Uluslararast Hukuk Dersleri, 2. Kitap, Turhan Kitabevi, Ankara, 2005,
s. 307.
30 Mallia, 85.
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nin kiyt devletinin deniz tilkesini olusturmasidir. Siginma arayan kisileri
onlar1 kagtiklar1 iilkeye geri gonderecek bir iilkeye gitmeye zorlamak
zincirleme geri gonderme niteligi tasiyacaktir. Kagtiklar: tilkeye dénme
disinda bir se¢enegin s6z konusu kisiler i¢in birakilmamasi da geri gon-

dermeme ilkesinin ihlalidir®..

Acik denizde ticaret gemileri tarafindan gemiye alinan kisilerin tabi ola-
cagl duruma iliskin en 6nemli 6rnek Tampa olayidir. 2001 yilinda agik
denizde denize elverissiz bir gemideki 433 kisiyi gliverteye alan Norveg
bayrakli Tampa gemisi, en yakinda bulunan Avustralya tarafindan kara-
sularina alinmamis, aksi durumda gemi kaptaninin gé¢men kagakeiligi

suclamasina maruz kalacag ifade edilmistir®?.

Kiy1 devletinin her ne kadar karasularindan zararsiz olmayan gegisi 6n-
lemek icin gerekli tedbirleri almasi ve giivenligi igin elzemse zararsiz
gecisi erteleyebilmesi miimkiin ise de kiyr devletinin karasularindaki
giimriik ile ilgili kanun ve diizenlemelerine riayet edilmemesi tek basina
gecisi zararsizliktan ¢ikarmamaktadir. Gegisin zararsizligini ortadan
kaldiran kiy1 devletinin giimriik maliye, saglik ve gog ile ilgili diizenle-
melerine aykirt sekilde bir kisinin giiverteye alinmasi durumu ise, kur-
tarma sorumlulugunu yerine getiren bir gemiye karsi ileri siiriilemez.

Tampa gemisinin 433 kisiyi giiverteye almasi ise gemiyi belirli bir stre-

81 Borelli - Stanford, 48.
32 Rothwell, D. R.: “The Law of the Sea and the MV Tampa Incident: Reconciling

Maritime Principles with Coastal Sovereignty”, Public Law Review, 2002, Vol. 13,
No. 2, s. 118.
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nin ardindan denize elverigsiz hale getirmis ve Avustralya’nin SOLAS

nedeniyle yiikiimliiliigiinii dogurmustur®,

Avustralya’nin, denize elverissiz bir gemiyi igerisinde muhtemel sigin-
ma arayan kisilerle beraber s6z konusu talepleri degerlendirmeden agik
denize donmesi yonilinde yonlendirmesi, yukarida sayilan uluslararasi
hukuk kurallarmimn yaninda geri géndermeme ilkesinin de ihlalidir. Ilk
midahale edilen gemi Endonezya bayraklidir ve ¢ogu Endonezya’dan
gelen kisilerin tekrar Endonezya karasularina donmesi ihtimalini igeren
Avustralya’nin karasularin1 kapatmasi eylemi, bu nedenlerle bir geri
gonderme niteligindedir. S6z konusu gemi Endonezya disinda iiglincii
bir devletin karasularina dahi girse, ilgili devletin gerceklestirecegi bir
geri gonderme, zincirleme geri gonderme niteligi tasiyacak ve her iki

devletin miisterek uluslararas1 sorumlulugunu doguracaktir®,

ABD ve Avustralya gibi devletlerin siginma arayan kisileri tasiyan ge-
mileri karasularina kabul etmemeleri, uluslararas: hukuka iliskin herhan-
gi bir kural niteligi gdstermemektedir. Bunun aksine, geri gondermeme
ilkesinin uluslararas1 6rf ve adet hukuku kurali niteligi, doktrinde genel

olarak kabul gérmektedir.

Uluslararas1 hukuk devletler i¢in kurtarma yiikiimliiliigi diizenlese de
kurtarilanlarin karaya ¢ikmasina izin verme ylikimliliigli getirmemistir.

Bu durum, yani deniz hukuku ile miilteci hukukunun ayni1 konudaki dii-

33 Guilfoyle, 200-202.
% Guilfoyle, 223.
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zenlemelerinin birbirleri ile uyum gostermemesi, denizlerdeki kitlelerin

insan haklar1 hukuku kapsami disinda kalmasina neden olmaktadir.

Ticaret gemileri BMDHS madde 92 uyarinca bayrak devletinin yetkisine
tabi ise de, si@inma taleplerini degerlendirme yiikiimliiliikleri bulunma-
maktadir. Savas gemilerinde ise, siginma arayan kisinin usul hakkinda
bilgilendirilmesi ve kendisine terciiman saglanmasi gibi kosullarin de-
nizde yerine getirilmesi glictir®®. Bu durumda, SAR kapsaminda denizde
kurtarilan ve siginma arayan kisilerin en uygun limanda karaya ¢ikaril-
mast biiyilk 6nem tagimaktadir. Devletlerin bu durumdaki gemileri li-
manlaria almama yoniindeki tavirlar1 son zamanlarda gemi kaptanlari-
nin kurtarma faaliyetlerinde isteksiz davranmalar1 sonucunu dogurmak-

tadir.

Sonug olarak, Hirsi Davasi ile devletlerin savag gemileri tarafindan ger-
ceklestirilen miidahalelerin ardindan geri gondermeme ilkesinin acik
denizde uygulama alani bulacaginin tespiti 6nemli bir gelismedir. An-
cak, 0zel gemilerinin gerceklestirdikleri kurtarma faaliyetlerinin ardin-
dan siginma arayan kisilerin giivenli bir yere ulastirilmasi kapsaminda
devletlerin karaya c¢ikmaya izin vermeye yonelik bir yilikiimliiliigiiniin
bulunmamasi, miilteci hukuku ile deniz hukukunun uyumlastirilmasi
gereken onemli bir kismini teskil etmektedir. Kiyr devletinin karasulari-
na giris yapan veya karasular1 smirina ulasan siginma arayan kisileri
barindiran s6z konusu ticaret gemilerinin geri gonderilmesinin, geri

gondermeme ilkesini ihlal edecegi unutulmamalidir.

% Miilteci statiisiiniin tespiti i¢in gerekli islemlerin muhakkak olmasa da karada ger-
ceklesmesinin gerekliligi BMMYK tarafindan kabul edilmektedir. Mallia, 80.
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I1l. GUNCEL GELiSMELER

Akdeniz’deki gocmen kagake¢iligi faaliyetleri 2000’11 yillardan Once ¢o-
gunlukla Arnavutluk kiyilari ile Italya arasinda yasanirken giiniimiizde
Kuzey Afrika ile italya’nin Sicilya ve Lempedusa Adalari ile Ispanya ve

Malta arasinda giindeme gelmektedir®.

Akdeniz’de giiniimiizdeki gogmen kagakciligi faaliyetleri, 6zellikle Ku-
zey Afrika kiyilarindan ayrildiktan sonra Italya veya Malta’nin SAR
alanlarinda s6z konusu kisilerin denize elverigsiz gemilerde terk edilme-
leri yoniinde degisim gostermistir. Eski donemlerde oldugu gibi, kiy1
devletinin karasularma ulasma gibi bir ama¢ giidiilmemektedir®”. 2010
yilinda deniz yoluyla Avrupa kitasina ulasan kisi sayis1 9700 iken, 2014
yilinda bu rakam 219.000’e ulagmistir. 2015°te ise, bir milyonu askin
kisi deniz yoluyla Avrupa’ya ulagsmis; bu esnada 3.735 kisi hayatini
kaybetmistir®®. Gunumiizde ise, ilgili sayilarda diisiis yasanmaktadir.
2018 yilinda deniz yoluyla Avrupa kitasina ulasan kisi sayist 116.600°de

kalmis, 2019°da ise yasanan diisiin devam etmistir®.

Giivenlik Konseyi 9 Ekim 2015 tarthinde aldig1 2240 sayili Karan ile
deniz yoluyla gerceklestirilen gégmen kagakgiliginin uluslararasi barig
ve giivenligi tehdit ettigini tespit etmis ve deniz yoluyla gergeklestirilen

goemen kacakcilig icin basvurulmasi gereken uluslararasi hukuk kay-

% Guilfoyle, 209.

87 Mallia, 13.

% Ayrmtih bilgi igin bkz. The Sea Route to Europe: The Mediterranean Passage in the
Age of Refugess, UNHCR, 2015.

Ayrntili bilgi i¢in bkz. Routes Towards The Mediterranean: Reducing Risks and
Strengthening Protection, UNHCR, 2019.
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naginin Organize Suglara Karst BM Sozlesmesi’ne Ek Kara, Deniz ve
Hava Yoluyla Go¢gmen Kagakciligina Karsi Protokol oldugunu belirle-
mistir. Giivenlik Konseyi, insan ticareti ve gogmen kacakc¢iligl kavram-
larinin birbirine benzer ancak farkli kavramlar oldugunu ifade etmis;
ancak aralarindaki gecirgenlige dikkat ¢ekmistir. Deniz yoluyla gd¢men
kacak¢iliginin konusunu olusturan kisiler arasinda siginma arayanlarin
bulundugu ve bunlara kars1 1951 Sozlesmesi hiikiimlerinin uygulanmasi
gerektigini belirtmis; bunlarin disindaki kisilerin de uluslararasi insan
haklar1 hukuku kapsaminda muamele gérmesi gerektiginin altin1 ¢izmis-
tir. Bunun yapilmasinda ise, deniz yoluyla gogmen kacakeiligi ile bir
sekilde ilgili tim devletlerin kapsamli bir yaklasim ile is birligi icerisin-
de olmalarinin 6nemi ifade edilmistir. Ozellikle Libya’da gergeklestiri-
len deniz yoluyla go¢men kagakeiligi faaliyetlerinin, uluslararasi terd-
rizmin finansman1 hususunda dikkatle ele alinmasinin énemine deginil-
mistir. Bu kapsamda tiye devletlere, Libya sahili agiklarindaki acik deniz
alaninda, deniz yoluyla gogmen kacakcilig1 ve insan ticareti ile miicadele
kapsaminda, bu faaliyetler ile mesgul oldugundan siiphelenilen tabiiyet-
siz gemilere miidahale yetkisi taninmistir. Ayni durum, {iglincii bir dev-
letin bayragini tagiyan bir gemi i¢in sdz konusu olursa, séz konusu dev-
letin rizasinin alinmasi 6ngériilmiis ve bu faaliyetler i¢in bir yillik bir
siire icin devletlere yetki verilmistir®®. S6z konusu yetki guniimiize ka-
dar, 2312, 2380 ve 2437 sayil1 Giivenlik Konseyi kararlar1 ile yenilen-
mistir. Giivenlik Konseyi’nin ilgili yaklasimi dogrultusunda, deniz yo-

luyla diizensiz gogiin en onemli kismint olusturan gé¢cmen kagakgiligi

402240 Sayih Giivenlik Konseyi Karari igin bkz. http://www.un.org/en/ga/search/
view_doc.asp? symbol=S/RES/2240(2015), (Erisim Tarihi: 15.11.2019).
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faaliyeti, uluslararas1 barig ve giivenlige yonelik bir tehdit olarak belir-

lenmistir.

Akdeniz’e kiyisi olan Avrupa devletlerinin bu bolgedeki arama kurtarma
faaliyetlerini sinirlamalari, hiikiimet dis1 6rgiitlerin etkinliklerini artirma-
st ile sonuglanmistir. Giiniimiizde, Sea Watch, MOAS, Sea Eye, Proacti-
va Open, Jugend Rettet, SOS Mediterranee ve Lifeboat gibi hiikiimet dis1
orgiitlerin Akdeniz’de gerceklestirdikleri kurtarma faaliyetlerinin ardin-
dan, kiy1 devletlerinden siklikla tepki gordiikleri ve karasularina alinma-
diklar1 durumlar ile karsilasilmaktadir. AIHM den, &zellikle gemilerin
giivertesinde bulunan kisilere yonelik yardim edilmesi kapsaminda geg¢i-
ci tedbir taleplerinde bulunulmaktadir. AIHM’nin, 29.01.2019 tarihli
kararinda gorildigi iizere, bu talepleri olumlu karsiladigir gibi,
25.06.2019 tarihli kararinda, kiy1 devletinin gerekli yardimi1 yapmasi
lizerine, bunlar1 reddettigi durumlara da rastlanmaktadir*’. Ozellikle son-
raki tarihli karara konu olan Rackete and Others v. Italy basvurusuna
iliskin AIHM nin verecegi esasa iliskin karar ve bu kararinda altin1 Gize-

cegi hususlar, konuyla ilgili akademik ¢evrelerde merakla beklenmektedir.
SONUC

Deniz yoluyla diizensiz gog, gerek kiy1 devletleri agisindan dogurdugu
sorunlar, gerek sebebiyet verdigi can kayiplar1 vesilesiyle uzun siiredir
deniz hukukunun giindemindedir. Giiniimiizde savas gemileri araciligy-
la gerceklestirilen arama - kurtarma faaliyetlerinin blyuk oranda son

bulmasi, bu alanda faaliyet gosteren hiikiimet dis1 orgiitlerin ¢aligmalari-

41 Ayrintil bilgi i¢in bkz. Press Releases ECHR 043 (2019) ve ECHR 240 (2019).
DEHUKAMDER - Cilt: 3/ Sayi: 1/ Yil: 2020, s. 261 - 286



ERGUVEN 283

n1 giindeme tagimistir. S6z konusu oOrglitlere ait gemiler tarafindan kurta-
rilan duzensiz géecmenlerin glvenli bir yere teslimi konusu kadar, bu
kisiler arasinda siginma arayanlarin bulunmasi da 6nem tagimaktadir.
Kiy1 devletlerinin ilgili gemileri karasularina almamak yoniinde gelistir-
digi uygulama, yardima muhta¢ durumda c¢ok sayidaki insani barindir-
maya elverisli olmayan gemilerin uzun siireler denizde beklemesi gibi

bir durumla siklikla karsilasilmasina neden olmustur.

Savag gemisinin bayragini tasidigi devletin, agik denizde kurtarilan bi-
reylere yonelik taraf oldugu insan haklarina iliskin sdzlesmelerin hii-
kiimleri ile bagli oldugu yoniinde tespiti ile uygulamay1 blyuk 6l¢ude
sekillendiren Hirsi Karari’nda oldugu gibi, Rackete and Others v. Italy
basvurusuna iliskin ATHM’nin verecegi esasa iliskin karar da aym 6lgii-
de ehemmiyet tasimaktadir. Bu vesileyle kiy1 devletlerinin, glivertesinde
denizden kurtarilmis kisileri tasiyan 6zel gemilere yonelik karasularia
girig izni vermek gibi bir yiikiimliiliigiiniin varlig1 veya bunun giindeme
gelmesi i¢in gerekli sartlar belirlenmis olacaktir. Bu kisiler arasinda si-
ginma arayanlarin bulunmasi ve simirdan geri ¢cevirmemeyi de kapsayan
geri gondermeme ilkesinin kiyr devletinin karasulari igin gegerli olma
thtimali de ayn1 zamanda ele alinacaktir. Tiim bu nedenlerle, ad1 gecen
basvuruya iliskin ATHM Karari, akademik camia kadar, Akdeniz’de dii-
zensiz gog¢ hareketlerin hedefi durumundaki kiy1 devletleri tarafindan da

ilgiyle beklenmektedir.
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ABSTRACT

Irregular migration activities carried out by sea have been used in the
same sense as migrant smuggling for a long time and have been descri-
bed as a threat to their security by the coastal states that migrants aim to
reach. The increase in the loss of life at sea as a result of the intensity of
the activity in question has made it obligatory to approach the issue dif-
ferently. Accordingly, the use of irregular migration, which is a more

comprehensive concept, started to be preferred and the security percep-
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tion of the individuals was also handled by removing the perception of
security on the subject from being solely directed towards the state.

In combat against irregular migration by sea, there are not enough regu-
lations in the 1982 United Nations Convention on the Law of the Sea.
The Protocol Against the Smuggling of Migrants by Land, Sea and Air
also did not make an absolute exception to the flag state rule and did not
give states the authority to intervene in the ships carrying out the afore-
mentioned activity, causing problems in practice. The provisions of the
1951 Convention Relating to the Status of Refugees are often overloo-
ked, especially in interventions for the ships without a flag of one State
through warships on the high seas. As a result, in the Hirsi Decision is-
sued by the European Court of Human Rights, it was determined that the
flag state of the warship was also bound by the provisions of the human
rights conventions to which it was a party and also when the warship
was on the high seas. In the ongoing process, the states ended these se-

arch and rescue activities.

At this point, there has been an increase in the practice of non - govern-
mental organizations, especially in the Mediterranean. Delivery of irre-
gular migrants who are in distress at sea to a safe place following their
rescue by private ships belonging to these organizations caused a prob-
lem in practice. The fact that the concept of a safe place lacks the defini-
tion in international law has encouraged coastal states to act to avoid
letting these ships in their ports. The Rackete and Others v. Italy Case, is
expected to significantly clarify the issue, which was held at the Euro-
pean Court of Human Rights, on the subject of the ship belonging to the
DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 287- 310
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Sea Watch organization to enter the Italian territorial waters without

waiting for the permission of Italy.

Keywords: Irregular Migration by Sea, Migrant Smuggling by Sea,
Principle of the Exclusive Jurisdiction of Flag State, Right of Asylum,

Principle of Non - refoulement

**k*k

INTRODUCTION

Irregular migration by is distinguished from other threats to maritime
security since it is also related to the security of the coastal states and the
individuals who are the subjects of this activity. The significant decrease
in the number of search and rescue operations the states conducted via
their warships caused the non - governmental organizations, which are
active in human rights, to increase their initiatives in this field. In this
respect, the delivery of the rescued irregular migrants to a safe place and
the existence of individuals among these that seek asylum stand as two
significant problems before Law of the Sea. This study will address the
present situation in the Law of the Sea about the aforementioned issues,

after elaborating course of proceeding until now.
I. CONCEPTUAL FRAMEWORK
A) IN GENERAL

It is seen that, until recently, only the concept of migrant smuggling has
been used regarding irregular migration in both doctrine and practice.
However, since irregular migration comprised the migration movements
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on individual and massive scales, in addition to migrant smuggling acti-
vities, this concept has gained popularity in international law, including

Law of the Sea.

The perception of irregular migration as a threat by the states is due to
the inability to detect the irregular migrants and the public order and
health risks it causes. When the issue is considered from a maritime se-
curity perspective and with an comprehensive security understanding,
the most basic risk to be foregrounded is the navigation of individuals,
numbers of whom are higher than the allowed numbers, on unseaworthy

vessels under life - threatening conditions.
B) SIMILAR CONCEPTS

Migrant smuggling, which comprise a substantial portion of irregular
migration, is defined as procurement, in order to obtain, directly or indi-
rectly, a financial or other material benefit, of the illegal entry of a per-
son into a State Party of which the person is not a national or a perma-

nent resident?.

Human trafficking, often confused with the concept above, means the
recruitment, transportation, transfer, harboring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduc-
tion, of fraud, of deception, of the abuse of power or of a position of

vulnerability or of the giving or receiving of payments or benefits to

1 Article 3/a of the Protocol against the Smuggling of Migrants by Land, Sea and Air;
for the official text of the Protocol, entered into force on 28 January 2004, see Offi-
cial Gazette No. 25052 dated 18.03.2003.
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achieve the consent of a person having control over another person, for
the purpose of exploitation. Exploitation shall include, at a minimum,
the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labor or services, slavery or practices similar to sla-

very, servitude or the removal of organs?.

Human trafficking is mostly done over land today, except for some cer-
tain areas. This is since the individuals, who are subjected to this act,
have the documents required for crossing the land borders of that co-
untry. Activities under migrant smuggling, on the other hand, have gai-
ned currency via maritime transportation. This is because the interven-
tion possibilities of the states at sea is limited compared to the land, and
the migrant smugglers preferred the sea, on which they could carry more
people in one sitting with less cost, since they do not have bear the costs

of preparing any fake document®.

Migrant smuggling is distinguished from other actual threats against

maritime security since it involved individuals. In the struggle against

2 Article 3/a of Protocol to Prevent, Suppress and Punish Trafficking in Persons Es-
pecially Women and Children; for the official text of the protocol, see Official Ga-
zette No. 25052 dated 18.03.2003; The UN Convention Against Transnational Or-
ganized Crime, adopted with the UN General Assembly decision No A/RES/55/25
dated 15 November 2000; its supplement, the Protocol against the Smuggling of
Migrants by Land, Sea and Air; its supplement, the Protocol to Prevent, Suppress
and Punish Trafficking in Persons Especially Women and Children had remained
open for signature of all states between 12 and 15 December 2000 in the Courhouse
of Palermo in Italy, and until 12 December 2002 in the UN Headquarters in New
York. The conventions signed on 13 December 2002 by Turkey, entered into force
on 29 September 2003. For detailed information see https://treaties.
un.org/pages/viewdetails.aspx?src=ind&mtdsgno=xviiil2&chapter=18&lang =en,
(Accssed 15.11.2019).

3 Guilfoyle, D.: Shipping Interdiction and the Law of the Sea, Cambridge University
Press, Cambridge-New York 2009, p. 182.
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this action, the rules related to the international human rights law come
to the fore and the sovereignty of the states are considered, and a balance

is sought between these two?,

Migrant smuggling is the international organized crime, which expands
its extent the fastest, regarding the number of the states it affected, peop-
le suffered, and routes used. It is estimated that organized crime organi-
zations generate an illegal income between 3.5 and 10 billion dollars;
and migrant smuggling by sea comprises a significant portion of it°.

Migrant smuggling and human trafficking are different types of crime,
but although they are regulated in different ways in international law,
their permeability is considerable. In addition to the fact that the cases
encountered have the characteristics of both crime types, it is possible
for the migrants become the subject of human trafficking and victims of
human trafficking become the subject of migrant smuggling in the futu-
re. It is more frequent that individuals subjected to actions related to
migrant smuggling, later become subjected to the actions under human

trafficking®.

The power of intervention against migrant smuggling and human traffic-
king actions, which are not regulated in the United Nations Convention
on the Law of the Sea (UNCLQOS), is of significant importance since
both actions should be prevented due to their ties with organized crime,

4 Mallia, P.: Migrant Smuggling by Sea, Combating a Current Threat to Maritime
Security through the Creation of a Cooperative Framework, Martinus Nijhoff, Lei-
den - Boston 2010, pp. 14-15.

5 Mallia, 8.

6 Mallia, 11.
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and since the suppression of migrant smuggling at high seas would re-
solve the possible problems to be encountered by the coastal states. Alt-
hough it is possible to consider the aforementioned actions under the
prohibition of the transport of slave in UNCLOS, it is likely that it would
cause inefficiency in struggle against these actions, which has become
increasingly widespread nowadays, since no enforcement mechanism is

anticipated in the relevant provision’.
1. RELEVANT REGULATIONS IN INTERNATIONAL LAW
A) IN GENERAL

Protocol against the Smuggling of Migrants by Land, Sea and Air consti-
tutes the international regulation about smuggling of migrants by sea,
which comprises a significant part of irregular migration. Accordingly, a
state that has reasonable grounds to suspect that a vessel that is flying its
flag may request the assistance of other States Parties. If the State Party
has reasonable grounds to suspect that a vessel flying the flag of another
State Party may notify the flag state and request authorization to take
appropriate measures such as boarding and searching the vessel. That
state will inform the flag state concerning the measures taken; this
request will immediately be responded by the flag state. The flag state
will determine the scope of the authority. The State Party will not take

any additional measures except for those necessary to relieve imminent

7 Mallia, 67; Every State shall take effective measures to prevent and punish the
transport of slaves in ships authorized to fly its flag and to prevent the unlawful use
of its flag for that purpose. Any slave taking refuge on board any ship, whatever its
flag, shall ipso facto be free. UNCLOS Art. 99; The right of visit could be used
against a ship suspected for being engaged in slave trade, UNCLOS Art. 110.
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threat to the lives of the persons onboard®. It should be noted that the
measures mentioned here are required for high seas. A State Party that
demands to engage similar activities in the territorial waters of a coastal

state should seek the approval of the coastal state®.

A State Party to the Protocol against the Smuggling of Migrants by
Land, Sea and Air has reasonable grounds to suspect that the vessel used
in smuggling of migrants by sea is stateless, that State Party may board
the vessel and take the necessary measures. Since vessels used in smugg-
ling of migrants are generally stateless, it is possible to intervene these

vessels under the right of visit!°,

When the Protocol against the Smuggling of Migrants by Land, Sea and
Air is examined, it is seen that the jurisdiction of state party intervening
the ship, which is suspected to run smuggling of migration comes into
question upon the consent of the flag state, and the flag state has a prefe-

rential authority*?.
B) POWER OF THE COASTAL STATE

The innocent passage right, to which all coastal states could benefit cea-
ses to be innocent upon the boarding of an individual noncompliantly to
the regulations of the coastal state regarding customs, fiscal, sanitary and

migration laws. In such a situation, the coastal state may suspend tempo-

8 Protocol against the Smuggling of Migrants by Land, Sea and Air, art.8.

® Kilein, N.: Maritime Security and the Law of the Sea, Oxford University Press, New
York 2011, p. 126.

10 Mallia, 69.

1 Guilfoyle, 186.
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rarily the innocent passage if it is necessary for its protection?. The co-
astal state has the criminal jurisdiction against the smuggling of migrant
action occurring in its territorial sea, since the consequences of the crime
extend to the coastal state and the crime disturbs the peace of the county

and the good order of its territorial sea®®.

A contiguous zone coastal state may exercise all kinds of controls to
prevent infringement of its customs, fiscal, immigration or sanitary law
and regulations, and to punish the infringements, if any**. Although the
issues, on which the coastal state have authority, are limited regarding
the territorial sea, there is not any difference with regard to the characte-
ristics of authority used in these limited issues. Therefore, it is possible
for a coastal state to engage activities to prevent smuggling of migrants

by sea in its contiguous zone®®.

C) REFUGE LAW IN STRUGGLE AGAINST IRREGULAR
MIGRATION BY SEA

1 - In General

The approach prioritized by the states in struggle against irregular migra-
tion by sea is the immediate return the country of nationality of the indi-
viduals found onboard the vessels, which are suspected to carry irregular
migrants in the marine spaces that comprise the sea territory of the co-

astal state or at high seas. However, the actions of the states after this

12 UNCLOS art. 25/3.
13 UNCLOS art. 27.
14 UNCLOS art. 33.
15 Mallia, 58.
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point are limited with the presence of the individuals seeking asylum, in
addition to the irregular migrants onboard the vessel*®.

2 - Interventions via Warships

The bilateral agreements, used in the Caribbean to prevent drug smugg-
ling by sea first, were later used in the struggle against irregular migra-
tion. An approval is envisaged via bilateral agreements with states expe-
riencing massive population movements and the coastal states, with the
presence of an authority of those state onboard the coastal state’s wars-
hip to intervene the vessels. Accordingly, it was possible, on some occa-
sions, to enter the territorial waters of the state represented by the autho-

rity onboard?’.

The European Agency for the Management of Operational Cooperation
at the External Borders of the Member States of the European Union
(FRONTEX) established in 2004 by the EU to ensure cooperation
between the EU members to control the borders of the EU attempted a
similar practice. FRONTEX, which does not act independently from the
member states, and which has a complementary role in the protection of
borders, had Senegalese authorities present on their vessels in their push
- back operations at the West African coast in 2006. FRONTEX justified

18 Mallia, 23.
17" Mallia, 20.
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its operations to prevent irregular migrants to leave the territorial waters

of Senegal, based on the will of the Senegalese authorities accordingly?®.

The practicability of the prohibition of expulsion or return to the territo-
ries where the life and freedom of the individual seeking asylum would
be threatened principle at high seas had been a controversy for a long
time®®. It is a frequently presented opinion in the doctrine that the state-
ment “in any manner whatsoever” in Article 33 of the 1951 Convention
covers all kinds of operations and actions, and this in turn caused the
application of the principle of non - refoulement at high seas?°. The offi-
ce of the United Nations High Commissioner for Refugees (UNHCR), in
its nonbinding declaration on the issue, stated that immediately a state’s
liabilities would be applicable, including non - refoulement after any ac-
tion of a state towards intervention and without implying any geographi-

cal limitation?!.

8 Dolunay, O.: “Deniz Simirlarmim Denetimi, Frontex ve Devletin Miiltecilerin Ko-
runmasina Iliskin Sorumlulugu”, IKUHFD, 2011, V. 10, N. 1, pp. 72-73.

19 Article 33 of the 1951 convention relating to the status of refugees (1951 Conven-
tion); it was adopted at the Conference convened by the UN General Assembly de-
cision 429 (V) dated 14 December 1950, signed on 28 July 1951 in Geneva, and en-
tered into force on 22 April 1954 as per Article 43. Turkey signed the Convention
on 24 August 1951 and ratified it on 29 August 1961 with reservation. Turkey’s
reservation is as follows: “No provision of this Convention may be interpreted as
granting to refugees greater rights than those accorded to Turkish citizens in Tur-
key”. Under the date limitation and dependent geographical limitation, regulated in
the Convention, a notice is included in the approbation Law No. 359. Accordingly,
it was declared that the statement “events occurring before 1 January 1951” would
be applied as “events occurring in Europe before 1 January 1951”. For the full text
of the Convention, see Official Gazette No. 10898 dated 05.07.1961.

20 Mallia, 88.

2L Interception of Asylum-Seekers And Refugees The International Framework and
Recommendations for a Comprehensive Approach, UNHCR Executive Committee,
UN Doc No. EC/60/SC/CRP.17, 9 June 2000, para. 23.
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The most important development towards the applicability of the prin-
ciple of non - refoulement at high seas is the ruling given by the Euro-
pean Court of Human Rights (ECHR) in the Hirsi Case. In the event,
which is the subject matter of the suit, 11 Somali and 13 Eritrea citizens
who were taken onboard the Italian Warship during the intervention 35
nautical miles off Lempedua Island of Italy, were later refouled to Libya.
In the suit filed at the ECHR, it was basically claimed that the provisions
of Article 3 of the European Convention on Human Rights were violated
at high seas. Although the statement “the High Contracting Parties shall
secure to everyone within their jurisdiction the rights and freedoms” in
the provision of Article 1 of this Convention envisages a territorial aut-
hority, the Court gave the verdict that these individuals are under effecti-
ve control of the Italian state under the control of the military staff onbo-
ard the Italian warship, and, in this situation, Italy is a High Contracting
Party is bound by the relevant provisions. Thus, this ruling paved the
way for the applicability of the principle of non - refoulement at high
seas. While the ECHR has rulings pointing out to the liabilities of the
states with reference to effective control, it was resolved, for the first
time with the Hirsi case, that the Convention would be applicable at high
seas??. After the ruling, Italy put an end to push - back operations in the

Mediterranean?3.

22 For detailed information see Case of Hirsi Jamaa and Others v. ltaly, European
Court of Human Rights, Judgment of 23 February 2012, http://hudoc.echr.
coe.int/eng?i=001-109231, (Accessed 15.11.2019).

2 Borelli, S. - Stanford, B.: “Troubled Waters in the Mare Nostrum: Interception and
Push-backs of Migrants in the Mediterranean and the European Convention on
Human Rights”, 2014, UHP, V. 10, N. 37, p. 39.

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 287- 310



ERGUVEN 299

3 - Rescue Operations Conducted with Civilian Ships

The duty to render assistance, as one of the oldest tradition of seafaring,
is regulated with Article 98 of UNCLOS and Rule 33 in the International
Convention for the Safety of Life at Sea (SOLAS) Chapter V24, Accor-
dingly, every state shall require the master of a ship flying its flag to
render assistance to any person or vessel found at sea in danger. Again,
according to the International Convention on Maritime Research and
Rescue (SAR), the states shall act in co - ordination with each other in
the designated search and rescue areas;?® and they shall ensure that ne-
cessary arrangements are made for the provision of adequate search and
rescue services for persons in distress at sea round their coasts?. States,
which shall ensure that assistance be provided to any person in distress
at sea, shall do so regardless of the nationality or status of a person or the

circumstances in which that person is found?’.

The duty of rendering assistance does not end with the termination of the
distress, in which the rescued persons were found, and the delivery of
those persons to a safe place is required. Although, the ship rendering
assistance is considered to have safe place characteristic temporarily, she
is not possible to maintain this characteristic continuously. At this point,

it is not clear, regarding safe place characteristics between the next port

24 SOLAS, adopted in the Conference organized in London between 21 October and 1
December 1974, was ratified by Turkey to enter into force as of 25 May 1980. For
the full text of the Convention see Official Gazette No. 16998 dated 25.05.1980.

25 SAR Chapter 3 para. 3.1.1; For the full text of the Convention see Official Gazette
No. 19057 dated 24.03.1986.

% SAR Chapter 2 para 2.1.1.
2 SAR Chapter 2 para. 2.1.10.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 287 - 310



300 The Evaluation of the Activities of States and Non - Governmental Organizations
Related to the Irregular Migration by Sea in Terms of the Law of the Sea

of call and the closest port?8, Disagreements on this issue are experien-
ced frequently between the states. In addition, the fact that it is not a
liability inflicted by international law for the coastal state to make al-
lowance for the entry of the vessel to the port, renders the situation be

resolved only by the co - ordination between the states?.

International Maritime Organization (IMO) has annexed the same provi-
sion to Rule 33 of SOLAS and Article 3.1.9 of SAR to overcome the
ambiguity in this issue. Accordingly, neither the flag state, nor coastal
state nor a state authorized in the search and rescue zone are conferred
the liability to disembark. The only liability regulated is related to the co

- operation lead by the authorized state in the search and rescue zone.

The principle of non - refoulement regulated in Article 33 of the 1951
Convention covers the non - closure of borders as can be seen in the offi-
cial interpretation of the Convention and in the doctrine. In other words,
the said liability is applicable at the borders of the state as it is in the
territory of that state. States are under obligation of non - refoulement
for the individuals, who are in their territories or at the border of that

state®°.

28 |t is stated by the doctrine that in cases where the number of the rescued persons
onboard render, the next port of call would be applied as the nearest port.
Kizilsiimer Ozer, D.: “Denizde Gelen Siginmacilar ve Uluslararast Hukuk”, UHP,
2007, V. 3, No. 10, p. 88.

29 Mallia, 96-97; 106; When international law and arbitration decisions and the prac-
tices of the states are considered, a general rule in this direction could not be found,;
the issue changes with regard to periods, parties and the types of vessels. Pazarci,
H.: Uluslararast Hukuk Dersleri, 2. Kitap, Turhan Kitabevi, Ankara, 2005, p. 307.

%0 Mallia, 85.
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Internal waters fall under the sea territory of the coastal state, and they
are under full sovereignty of the that state. The coastal state has full aut-
hority on entry to internal waters, and thus, it is seen, in state practices,
that entry to internal waters is allowed under rescue operation when the-

re is no other reasonable alternative to save human lives.

The coastal may not allow any vessel in its territorial waters or it may
request the vessel leave its territorial waters following Article 25 of
UNCLOS; however, at this stage if an asylum request is made by one of
the persons onboard the vessel, any action without considering such a
request would be the violation of the principle of non - refoulement. The
reason for this is that the territorial waters comprise the sea territory of
the coastal state. Forcing asylum seekers to go another country that
would send them to the country, from which they escaped, would consti-
tute chain refoulement. Not leaving these individuals with an option ot-
her than returning to the country, from which they escaped, is a violation
of the principle of non - refoulement3L.

The most significant example of the situation, to which the individuals
taken aboard by merchant vessels at high seas would be subject, is the
Tampa case. The Norway flagged vessel Tampa, which had taken aboard
433 persons onboard an unseaworthy vessel at high seas, was not al-
lowed to its territorial waters by Australia and it was stated that the mas-
ter would be accused of migrant smuggling otherwise3?. Although it is

81 Borelli - Stanford, 48.

32 Rothwell, D. R.: “The Law of the Sea and the MV Tampa Incident: Reconciling
Maritime Principles with Coastal Sovereignty”, Public Law Review, 2002, Vol. 13,
No. 2, p. 118.
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possible that the coastal state take the necessary precautions to prevent,
and if it is essential for the protection, suspend the innocent passage in
its territorial waters, the non - observance of the customs and related
regulation of the coastal state in its territorial waters alone does not
withdraw the passage from being innocent. If the situation that
withdraws the passage from being innocent is the boarding of a person
against the fiscal, sanitary and migration regulations of the coastal state,
this cannot be brought forwards against a vessel that is serving its duty
to render assistance. Boarding of 433 persons by Tampa had rendered
the ship unseaworthy after some time, and this resulted in the liability of
Australia regarding SOLAS®,

Australia’s directing the ship to return to high seas with possible asylum
seekers, without assessing such requests is a violation of the principle of
non - refoulement, in addition to the international rules of law mentioned
above. The vessel, which was intervened, was an Indonesian flagged
vessel and Australia’s action of closing its territorial waters to force the
individuals, most of which Indonesian nationals, to return to, possibly,
the Indonesian territorial waters would count as refoulement. If the said
vessel entered the territorial waters of a third state, other than Indonesia,
a probable refoulement by that state would count as a chain refoulement,
and this would result in the international joint - liability of the two states®*.

The rejection of vessels carrying asylum seekers by states such as the
USA and Australia does not constitute a rule related to international law.

33 Guilfoyle, 200-202.
% Guilfoyle, 223.
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On the other hand, the international rule of law characteristic of the prin-

ciple of non - refoulement receives broad acceptance in customary law.

Although international law regulates the rescue liability for the states, it
does not impose an obligation to the states to allow the disembarking of
recovered people. This situation, i.e. the disagreement between regulati-
ons of the maritime law and refugee law on the same issue cause the

population at sea be excluded from human rights law.

Although merchant ships are under the authority of the flag state as per
Article 92 of UNCLOS, they do not have the obligation to assess asylum
requests. In warships, it is difficult to carry out the provisions at sea,
such as informing the asylum seeker about the procedure and providing
translators®. In the circumstances, it is of great importance that the indi-
viduals recovered within the context of SAR and seeking asylum be di-
sembarked at the most appropriate port. The attitudes of states about non
- allowance of such vessels at their ports have recently caused the mas-

ters behave reluctantly in search and rescue operations.

Consequently, it is a significant development, following the Hirsi Case,
that the principle of non - refoulement would be practicable at high seas
after interventions by the warships of the states. However, the lack of
obligation by the states to allow to disembark within the context of deli-
vering asylum seekers to safe places after salvage operations by merc-
hant ships, comprise an important part of maritime law and refugee law

that has to be harmonized. It should not be forgotten that the refoulement

3 It is accepted by the UN General Assembly that the transactions required for deter-
mining the refuge status should be done ashore, despite not indisputably. Mallia, 80.
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of such asylum seeker carrying merchant vessels that entered or reached
at the border of the territorial waters of the coastal state will violate the

principle of non - refoulement.
I1l. CURRENT AFFAIRS

While the migrant smuggling cases had been frequent between Albanian
coasts and Italy before 2000s, they have become a current issue between
North Africa and Sicily and Lempedusa Islands of Italy and between
Spain and Malta®.

The migrant smuggling activities in the Mediterranean today have evol-
ved to the disposal of individuals departing especially from the North
African coast on unseaworthy boats at the SAR zones of Italy and Malta.
As it was in the old times, a goal such as arriving at the shores of the
coastal state is not pursued®’. While the number of persons arriving to
the European continent by sea was 9700 in 2010, this figure reached at
219.000 in 2014. In 2015, over 1 million individuals reached Europe
over the sea, and 3.735 lost their lives on the way®. Recently, these figu-
res has been decreasing. In 2018, the number of persons arriving Europe

was 11.600, and the decrease has continued in 2019°%°,

The Security Council, with its resolution no 2240 dated 9 October 2015,

confirmed that migrant smuggling by sea threatened international peace

% Guilfoyle, 209.

37 Mallia, 13.

38 For detailed information see. The Sea Route to Europe: The Mediterranean Passage
in the Age of Refugess, UNHCR, 2015.

39 For detailed information see Routes Towards The Mediterranean: Reducing Risks
and Strengthening Protection, UNHCR, 2019.
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and security, and stated that the international law instrument to be refer-
red for migrant smuggling by sea is the Protocol against the Smuggling
of Migrants by Land, Sea and Air supplementing the United Nations
Convention against Transnational Organized Crime. The Security Coun-
cil stated that human trafficking and migrant smuggling are similar but
different concepts; however, it pointed out the transparency between
them. It also, stated that there are asylum seekers among people that are
subject to migrant smuggling and the provisions of the 1951 Convention
should apply to them; and emphasized that other individuals should be
treated within the scope of the international human right laws. It is also
expressed that it is of great importance for the states be in co - operation
with a comprehensive approach by states somehow related to migrant
smuggling by sea. The significance of paying attention to the migrant
smuggling by sea in especially Libya regarding financing of internatio-
nal terrorism is mentioned. In this respect, member states were authori-
zed to intervene, at the maritime zone off the Libyan shore under strugg-
le against migrant smuggling, the vessels suspected of being engaged
with such activities. If the same situation prevails for a vessel flying a
third state’s flag, it was envisaged to receive that state’s approval, and
the states were authorized for these activities for one year*’. The said
authority has been renewed with the Security Council resolutions no
2312, 2380 and 2437. In line with the relevant approach by the Security

Council, the migrant smuggling activity, which constitutes the most im-

4 For the Security Council Decision No. see http://www.un.org/en/ga/search/
view_doc.asp? symbol=S/RES/2240(2015), (Accessed 15.11.2019).
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portant part of irregular migration by sea, is defined as a threat to inter-
national peace and security.

The limitation of the search and rescue operations at this zone by the
European states, which have coast to the Mediterranean, resulted in the
increase of the activities of non - governmental organizations. Today, it
is seen that non - governmental organizations such as Sea Watch, MOAS,
Sea Eye, Proactiva Open, Jugend Rettet, SOS Mediterranee and Lifeboat
encounter situation, in which they draw reaction from the coastal states
after the rescue operations they conducted, and they are not allowed to
the territorial waters of these states. Interim measures are being reques-
ted from the ECHR to provide assistance to the individuals onboard the
vessels. As can be seen in the resolution dated 29.01.2019, ECHR could
have a favorable opinion for the required assistance be rendered by the
coastal state, but it could also have negative opinions as seen in the reso-
lution dated 25.06.2019 rejecting the assistance®'. Especially the subs-
tantive resolution the ECHR would give with regard to the application of
Rackete and Others v. Italy, which is the subject of the recent resolution,
and the issues that would be emphasized in this resolution are awaited

impatiently by the relevant academic circles.
CONCLUSION

Irregular migration by sea has been in the agenda of maritime law for a

long time for both the issues it creates regarding the coastal states and

41 For detailed information see Press Releases ECHR 043 (2019) and ECHR 240
(2019).

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 287- 310



ERGUVEN 307

the loss of lives it causes. The termination, to a great extent, of research
and rescue operations by warships today has brought up the activities of
non - governmental organizations to the agenda. It is of significance of
the delivery of individuals carried by the vessels belonging to such orga-
nizations, as well as the presence of asylum seekers among these. The
practices the coastal states developed to not allow these vessels in their
territorial waters, caused the situation, in which great numbers of help-
less individuals wait for a long time, onboard vessels that are not hospi-

table to harbor them.

As in the Hirsi ruling that substantially shaped the practice, with its as-
sessment that the state, whose flag was flown by the warship, is bound
by the provisions of the conventions about human rights, against the
individuals salvaged at high seas, the substantive resolution to be given
by the ECHR for the Rackete and Others v. Italy application is of similar
significance. On this occasion, the conditions required for the existence
of the obligation by the coastal states to allow merchant ships carrying
onboard salvaged individuals to enter their territorial waters or bringing
forward this obligation. The possibility of the existence of asylum see-
kers among these individuals and the possibility of the validity of non -
refoulement for the coastal states including non - closure of the borders
will also be addressed. For all these reasons, the ECHR resolution about
the said application is watched by interest not only by the academic
community but also by the coastal states, which are the target of the irre-

gular migration movements in the Mediterranean.
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