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Istanbul Bogazi’'nda 1979 yilinda meydana gelen Independenta deniz
kazasi, hem Tirkiye’de hem de diinyada gergeklesen buyik deniz kaza-
larindan birini teskil etmektedir. Kazaya ismini veren Independenta tan-
kerinin tasidig1 petrollin ¢evreye yayilmasiyla ortaya ¢ikan deniz Kirlili-
ginin etkileri uzun yillar devam etmis, kaza sonrasindaki sdrecin iyi yo-
netilememesiyle kurtarma ve enkaz kaldirma faaliyetlerinde sorunlar
ortaya ¢ikmus ve Istanbul Bogazi’ndaki seyriisefer sekteye ugramustir.
Ayrica kazanin yarattigi gevre kirliligi balikgilik faaliyetlerini de olum-
suz etkilemistir. Kazada mirettebattan ¢ok sayida kisi hayatin1 kaybet-

mis Ve patlamanin etkisi ¢evredeki binalarda hasara sebep olmustur.
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Calismada Independenta deniz kazasi, yarattigi hukuki etkiler bakimdan
degerlendirilmektedir. Bu dogrultuda g¢alismada, kazadan Tiirkiye’nin
cikardig1 derslerin ortaya konulmasi amaclanarak, bu denli blyuk bir
deniz kazasinin tekrar yasanmamasi i¢in gerekli hukuki diizenlemelerin

gunimizde nasil viicut buldugu tespit edilmeye ¢aligilmustir.

Anahtar Kelimeler: Deniz Kazasi, Independenta, Kurtarma, Enkaz Kal-
dirma, Petrol Kirliligi Sorumluluk Rejimi, Seyriisefer Giivenligi.

ABSTRACT

Independenta marine accident that occurred in the Istanbul Strait is con-
sidered as one of the major marine accidents both in Turkey and in the
world. The effects of marine pollution, which occurred due to the spread
of the oil carried by the Independenta tanker and gave its name to the
accident, continued for many years, are the lack of management in post-
accident process caused challenges in the salvage and wreck removal
activities together with the navigation in the Istanbul Strait was interrup-
ted. In addition to the environmental pollution caused by accident, fis-
hing activities were adversely affected. Many of the crew died in the
accident and the impact of explosion damaged the surrounding buil-

dings.

In this study, Independenta marine accident is evaluated in terms of its
legal impacts. In this context, the study aims to clarify the lessons lear-
ned from the accident by Turkey and tries to determine how the required
legal measures have been taken until now to prevent the reoccurrence of

such a major accident.
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*k*k
GIRIS
Deniz yoluyla petrol tasimaciliginin giderek artmasi ve gelismesi, deniz
kazalarinin artmasina yol agmaktadir. TUrkiye tasimaciliktaki ilerleme-
den ayr1 olarak, bogazlarin yapisi itibariyle de deniz kazalar1 bakimindan
biiyuk bir risk altindadir. Onemli su yollarindan biri olan Istanbul Boga-

z1, dar bir su yolu olmasi ve deniz trafiginin ¢ok yogun olmasi sebebiyle

deniz kazalarinin siklikla gergeklestigi bir alan olmustur.

Calismanin konusunu olusturan Independenta deniz kazasi, 1979 yilinda
Istanbul Bogazi'nda gerceklesmistir. Kaza, sonrasinda uzun sire yan-
maya devam eden, tasidigi petroliin gevreye yayilmasiyla ciddi deniz
kirliligine sebep olan ve enkazi yillarca kaldirilamayan Independenta
tankerinin ismiyle anilmaktadir. Independenta deniz kazasinin gerek

cevresel gerek ekonomik etkileri uzun yillar devam etmistir.

Calismada, Independenta deniz kazasinin yarattigi hukuki etkilerin de-
gerlendirilmesi amaglanmaktadir. Bu dogrultuda ilk olarak kazanin
meydana gelisi ve Ozellikle gevresel etkileri agiklanmistir. Sonrasinda
Independenta deniz kazasinda kurtarma ve enkaz kaldirma faaliyetlerin-
de yasanan sorunlar ve kazanin bu kurumlara olan hukuki etkileri ortaya
konulmaya calisiilmistir. Independenta deniz kazasmin Tlrk hukukunda
bilhassa kazanin yarattig1 ¢evre kirliliginden dogan zararlara iliskin so-

rumluluk rejimi itibariyle tartismalara sebep olmasi konunun Tirk huku-
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632 Independenta Deniz Kazasi

ku ve uluslararasi sozlesmeler gercevesinde degerlendirilmesini gerek-
tirmistir. Calismada son olarak Independenta deniz kazasinin seyrlsefer

kurallarina etkileri tespit edilmeye calisilmistir.

I. KAZANIN MEYDANA GELISI

Independenta deniz kazasi, 15 Kasim 1979 gini Istanbul Bogazi’nin
giney girisinde Romen tankeri Independenta® ile Yunan silebi Evri-
aly?’nin catismas1 sonucunda meydana gelmistir. Libya’dan Kdstence’ye
gitmek Uzere yola ¢ikan Independenta gemisi, 94.600 ton ham petrol
tasimaktadir. Evrialy gemisi ise, Rusya’nin Zhdanov Limani’ndan yik-
ledigi 7.400 ton celik ile yiiklii olarak italya’ya gitmektedir®.

Kaza Independenta gemisinin Istanbul Bogazi’nda kilavuz alma nokta-
sia gelmesinden 6nce, Evrialy gemisinin ise bogaz seyrini tamamlamak
Uzere oldugu sirada gergeklesmistir. Daha sonradan verilen ifadelerde
ortaya ¢iktigi Uzere, Independenta gemisi rotasinda ilerlemekteyken,
Marmara Denizi’ni ¢ok iyi bilmeyen Evrialy gemisi ise rota belirlemek-
sizin seyretmektedir. Nitekim Evrialy gemisi, Ahirkapi’ya dogru yonel-

! Independenta tankeri; 147.631 dead weight ton (DWT), 283 metre boyunda, 46
metre genisliginde ve iist yapilar hari¢ 22 metre derinliginde olan heniiz bir yasinda
yeni bir gemiydi. Romen tersanesinden 1978 yilinda denize indirilmisti: Bkz. Istik-
bal, C.: “Tiirk Bogazlar1”, Ece, N. J. (ed.): Tiirk Bogazlari, Istanbul 2011, s. 135.
Kazanin gergeklestigi tarihte Independenta tankeri, Romanya’nin en biiyliik gemi-
siydi: Bkz. Baylan, U.: “Independenta Tankeri ve Elena Cavusevsku'nun Kaderi”,
Deniz Haber, 6 Ekim 2011, s. 1, <http://www.denizhaber.com/konuk-yazar/
independenta-tankeri-ve-elena-cavusevskunun-kaderi-h27100.htmlI> - et. 01/06/2020.

2 Evrialy gemisi; 10.000 DWT’lik kuru yiik gemisidir: Baylan, 1.

3 De laRue, C. - Anderson, C. B.: Shipping and The Environment, Law and Practice,
2nd Ed., London - New York 2009, s. 285; IMO LEG 87/11/1, August 8, 2003, s. 5;
Istikbal, 135; Baylan, 1. Ayrica bkz. 16 Kasim 1979 tarihli Cumhuriyet Gazetesi, s.
1 vd.
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mesi gerektigi sirada, bunun yerine Haydarpasa’ya dogru agilmistir. Bu
konumda Independenta gemisi ile karsilasan Evrialy gemisi, 1972 tarihli
Uluslararas1 Denizde Catismay1 Onleme Sézlesmesinin (Convention on
the International Regulations for Preventing Collisions at Sea, 1972 —
“COLREG”)* Manevra ve Uyarma lsaretleri baslikli 34(a) Kuralina uy-
gun bir sekilde, Independenta gemisine “iki kisa diidiik” calarak rotasini
iskeleye dogru degistirdigini bildirmis ve geminin sancagindan gegmesi-
ni istemistir. Agir seyreden Independenta gemisi ise “tek kisa diidiik” ile
karsilik vererek rotasini sancaga dogru g¢evirdigini bildirmis ve Evrialy
gemisinin kendi iskelesinden gecmesine yonelik isaret vermistir. iki ge-
mi arasinda uzlagsma saglanamamasi sonucunda Evrialy gemisinin iskele
bas omuzlugu, iskele ortasindan Independenta gemisine bindirmistir. 15
Kasim 1979 giini saat 04.35’te meydana gelen ¢atisma sonucu, metal
sirtinmesi sebebiyle yangin ¢ikmistir. Independenta gemisinin mirette-
bati catigma sonrast gemide kalmaya devam ederek, yangimin sonduril-
mesi icin ¢alismistir. Catismadan yaklasik bir saat sonra Independenta
gemisinde buyuk bir patlama meydana gelmistir. Evrialy gemisi ise ¢a-
tismadan hemen sonra tornistanla® kurtulmus, ancak carptig kisma bula-
san petrolden dolayr geminin boyas: tutusmus ve bu nedenle gemide

yangin baslamistir®.

Independenta gemisinde yasanan patlama, geminin kontrolden ¢ikmasi-

na ve Kadikoy sahiline dogru suruklenmesine sebep olmustur. Bu sirada

4 Turkiye, 12/12/1977 tarihli ve 7/14561 sayih Bakanlar Kurulu Karar1 ile COL-
REG’i onaylamis ve COLREG’in Ingilizce ve Tiirkge metinleri yayimlanmistir:
Bkz. 29/04/1978 tarihli ve 16273 sayili1 RG.

“Tornistan”, bir denizcilik terimi olup geminin pervanesini ters yonde ¢evirme
anlamia gelmektedir: Bkz. <https://sozluk.gov.tr> - et. 01/06/2020.

6 Baylan, 1.
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gemideki petrol yanmaya ve etrafa yayilmaya devam etmistir. En niha-
yetinde Independenta gemisi Haydarpasa mendireginin yarim mil agigi-
na kadar suruklenerek gelmis ve burada karaya oturmustur. Karaya
oturmanin ardindan bir blyuk patlamanin daha ger¢eklesmesi sonucunda
Independenta gemisi ikiye boliinmiistiir. Kazadan glinler sonra dahi pat-
lamalar devam etmis ve yangin ancak 14 Aralik 1979 tarihinde kendili-
ginden sonebilmistir’. Evrialy gemisindeki yangm ise, geminin Ahirkapi

onlerine ¢cekilmesinin ardindan kontrol altina almmistir®,

Kaza sonucunda, gemiyi terk etmek yerine yangini sondiirmeye c¢alisan
Independenta gemisinin miirettebatindan kirk ¢ kisi hayatin1 kaybetmis
ve yalnizca (¢ kisi kurtarilabilmistir®. Evrialy gemisinin miirettebatindan
ise hayatim1 kaybeden olmamistir®, Patlamanin siddeti sebebiyle Topka-
p1 Saray1 dahil, etraftaki cok sayida binanin camlari kirilmistir't, Ayrica,
uzun siire kaldirllamayan Independenta tankerinin enkazi, deniz yoluyla

ulasimi oldukca olumsuz etkilemistir'2,

7 Bkz. <http://wwz.cedre.fr/en/Resources/Spills/Spills/Independenta> - et. 01/06/2020;
De la Rue - Anderson, 285; Istikbal, 136. 6 Aralik 1979 tarihinde Independenta
gemisinde ikinci bir biiyiik patlama yasanmis ve bu patlamayla ilk patlamaya gore
daha fazla petrol denize dokiilmiistiir: Bkz. Aydin Okur, D.: Deniz Hukukunda
Liman Devleti Yetkisi ve Denetimi, Istanbul 2009, s. 79. Independenta gemisinde,
yalnizca 94.600 ton ham petrol bulunmasi, dolayisiyla tanklarin tam dolu olmamasi
sebebiyle patlamalarin uzun siire devam ettigine iliskin bkz. Istikbal, 136.

8 Istikbal, 136.

®  Aydin Okur, 79; Joyner, C. C. - Mitchell, J. M.: “Regulating Navigation through the
Turkish Straits: A Challenge for Modern International Environmental Law”, The
International Journal of Marine and Coastal Law, 2002, Vol. XVII, Iss. 4, s. 530.

10 fstikbal, 136; Baylan, 1.

1 fstikbal, 136; Kiigiikkaya, A.: “Felaketin Esigindeki Kent Istanbul 2”, Cumhuriyet
Gazetesi, 31 Temmuz 2002, s. 9.

2 Aydin Okur, 79.
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Kazanin gergeklesmesinden hemen sonra uzmanlarca yapilan etltte pet-

rol Urtnlerinin denize karismasinin sebep oldugu cevresel etkiler asagi-

daki gibi tanimlanmustir:

“Gemiden denize akan ham petrol, su ylzeyinin yag tabakasi ile kaplan-
masina, katran yumrularinin olusumuna sebep olmustur. Daha sonra bu
ya§ tabakasi sahile giderek plajlarin ve kiyinin kirlenmesine yol agmistir.
Petrol, 6ncelikle, su iginde olusturdugu maddeler ile deniz canlilarini etki-
lemektedir. Deniz canlilarinin ya hemen dlmesine sebep olmakta ya da
beslenme yoluyla dokularina girmektedir. Bu halde bulunan deniz canlila-
rin gok kez (rime kabiliyetlerinin ortadan kalktigi gériinmekte, ayrica bu
deniz canlilariyla beslenen diger deniz canlilarinda da zehirleyici etkiler
meydana getirmektedir. Besin yoluyla deniz canlilarinin organizmalarina
giren petrol drtinlerinin bazi elemanlari onlari yiyen bitin canlilarda ve

bu anlamda insanlarda da sagliga zararl etkiler'3 yapmaktadir'4.”

Independenta deniz kazasinin sebep oldugu cevresel etkilere iliskin son-

raki yillarda da kapsamli ¢alismalar yapilmaya devam etmistir’®. Inde-

13

14

15

Siddetli deniz ve hava kirliligine sebep olan kazada, yangin sonucunda ortaya ¢ikan
partikiiller, metre kiip basma 1000 mg’ye kadar ¢ikmustir. Bu deger, insan saghg
icin olmasi gereken degerin dort katindan fazladir: Bkz. Oztiirk, B. - Poyraz, O. -
Ozgiir, E.: “The Turkish Straits: Some Considerations, Threats and Future”, Oral,
N. - Oztiirk, B. (ed.): The Turkish Straits Maritime Safety, Legal and Environmental
Aspects, Turkish Marine Research Foundation, Istanbul 2006, s. 120; Demir, 1.: Na-
irobi Sozlesmesi Cergevesinde Enkaz Kaldirma, Ankara 2013, s. 79 (Enkaz Kaldur-
ma), dn. 232. Ayrica, petrol kirliliginin deniz ¢evresine etkisine iligskin detayl1 bilgi
icin bkz. Abdullayev, C.: Uluslararasi Hukuk A¢isindan Gemilerden Kaynaklanan
Petrol Kirliligi (Yetki - Sorumluluk - Zararin Tazmini), Ankara 2005, s. 39 vd.

Ilgili etiit i¢in bkz. Kender, R.: “Gemilerin Denizleri Kirletmesi Dolayisiyle Dona-
tanlarin Sorumlulugu”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirkiye’'de Deniz
Kazalari Sempozyumu (13 - 15 Ekim 1982), Ankara 1983, s. 218 vd.

Calismanin kapsaminin kazanin hukuki etkileri ile sinirlandirilmis olmasi sebebiyle,
kazanin ¢evresel etkilerine iliskin yapilan ¢aligmalara ayrica yer verilmemistir. Bu
calismalardan bazilarina iliskin bkz. Oztiirk - Poyraz - OZg'L]r, 120 vd.; Oztiirk, B. -
Balcioglu, E. B.: “Notes on the Fisheries Compensation for the Independenta / Ev-
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pendenta deniz kazasi, sebep oldugu cevre kirliligi dolayisiyla, Turki-
ye’de ve diinyada yasanan buyik deniz kazalarindan biri olarak anilmak-
tadir. Batmaktan kurtarilamayan Independenta gemisinin tasidigi ham
petrolliin yaklasik 30.000 tonluk kisminin yanarak atmosfere karigmasi
hava kirliligine ve yaklasik 60.000 tonluk bir kismimnin denize dokilmesi
ise deniz kirliligine'® yol agmistir'’. Diinyada meydana gelen 6nemli
petrol tankeri kazalarina iliskin olarak Uluslararas1 Tanker Sahipleri Kir-
lilik Federasyonu (The International Tanker Owners Pollution Federa-
tion — “ITOPF”) tarafindan yapilan 2019 tarihli istatistiki calismada,
Independenta deniz kazasi hélen daha ilk yirmi deniz kazasi iginde yer

riali Incident in the Istanbul Strait, Turkey”, Journal of Black Sea / Mediterranean
Enviroment, 2017, Vol. XXIIlI, Iss. 2, s. 187 vd.

16 Denizin dogal dengesinin bozulmasma yol agacak sekilde gesitli girdilerin deniz
suyuna karismas1 deniz kirliligini olusturur: Bkz. Abdullayev, 27; Demir, 1.: “Mil-
letleraras1 Deniz Kirliligi Sorumluluk ve Tazminat Rejimi Iginde Tiirkiye’nin Yeri”,
Ankara Barosu Dergisi, 2014, S. 4, s. 123 (“Tirkiye’nin Yeri”). 1982 tarihli Bir-
lesmis Milletler Deniz Hukuku So6zlesmesi (The United Nations Convention on the
Law of the Sea, 1982 — “UNCLOS”) m. 1(4) uyarinca deniz kirliligi, “...canli kay-
naklara ve deniz yasamina zarar verme, insan sagligi icin tehlike olusturma, balik-
¢tlik ve denizlerin diger yasal amaclarla kullanimi da dahil olmak tizere denizcilik
faaliyetlerini engelleme, deniz suyunun niteligini degistirme ve giizellikleri bozma
gibi zararl etkileri olan veya olabilecek maddelerin veya enerjinin, insan tarafin-
dan dogrudan dogruya veya dolayli olarak, hali¢ler de dahil olmak iizere, deniz
cevresine dahil edilmesi...” seklinde olduk¢a kapsamli tanimlanmaktadir: Bkz. Oz-
man, A.: Birlesmis Milletler Uciincii Deniz Hukuku Konferansi, Birlesmis Milletler
Deniz Hukuku Sézlesmesi, Istanbul 1984, s. 2 (Sozlesme). Tiirkiye’nin taraf olmadi-
g UNCLOS’un Ingilizce metni igin bkz. <http://www. un.org/Depts/los/
convention_agreements/texts/unclos/unclos_e.pdf> - et. 04/06/2020. Deniz kazalari,
deniz kirliliginin kaynaklarindan birini olusturan gemi kaynakl kirlilik kapsaminda
yer almaktadir. Deniz kazasi, UNCLOS m. 221(2)’de “Deniz kazasi; ¢atma, karaya
oturma veya seyriiseferle ilgili diger bir olay veya gemide ya da geminin disinda
meydana gelip gemiye veya yuke maddi bir zarar veren veya ¢ok yakin bir maddi
zarar verme tehlikesi yaratan herhangi bir olay...” olarak tanimlanmaktadir: Bkz.
Ozman, Sozlesme, 111.

17 Joyner — Mitchell, 530; IMO MSC 71/INF.11, March 18, 1999, s. 3; Aydin Okur, 79.
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almaktadir®, Istanbul Bogazi’nda meydana gelen diger énemli deniz
kazalariyla®® karsilastirildiginda ise, Independenta deniz kazasinin, diger
kazalarda ortaya ¢ikandan ¢ok daha fazla ham petroliin ¢evreye yayilma-
styla sonuglandigi gorulmektedir. Nitekim kaza sonucu dokilen petrol
sebebiyle, Istanbul Bogazi’nin giiney sahili agir bir petrol tabakas: ile
kaplanmistir. Kaza sonrasi binlerce balik 61U olarak karaya vurmus, Mo-

da Sahili de kiyrya vuran katranla kaplanmistir®.
Il. KURTARMA VE ENKAZ KALDIRMA FAALIYETLERI
A) KURTARMA FAALIYETLERI
1- Genel Olarak

Kurtarma; deniz tehlikesinde olan geminin, kaptanin agik ve makul karsi

koymasi olmaksizin, kurtarilmasi sebebiyle 6zel ve sinirli bir ticret hak-

18 Nitekim Independenta deniz kazasin1 sebep oldugu deniz ve hava kirliliginin bii-
yiikliigii bakimindan diinyada meydana gelen diger 6nemli deniz kazalar1 ile karsi-
lastirmak gerekirse; 1967 yilinda gergeklesen Torrey Canyon 119.000 ton ham pet-
roliin, 1978 yilinda gergeklesen Amoca Cadiz 223.000 ton ham petroliin, 1979 y1-
Iinda gergeklesen Atlantic Empress 287.000 ton ham petroliin, 1989 yilinda gergek-
lesen Exxon Valdez 37.000 ton ham petroliin, 1999 yilinda gerceklesen Erika
19.800 ton petroliin, 2002 yilinda gerceklesen Prestige 63.000 ton petrolin, ¢evreye
yayilmasi ile sonuglanmistir: Bkz. ITOPF: Oil Tanker Spill Statistics 2019, s. 6, <
https://www.itopf.org/fileadmin/data/Documents/Company_Lit/Oil_Spill_Stats_bro
chure_2020_for_web.pdf> - et. 04/06/2020.

19 Nassia (1994) 13.000 ton ham petroliin, Volgoneft 248 (1999) 1500 ton ham petro-
lin, TPAO (1997) 1500 ton ham petroliin ¢evreye yayilmasiyla sonuglanmigtir:
Bkz. Cevre ve Sehircilik Bakanligi: Tiirkiye ve Diinyadaki Onemli Deniz Kazalari,
2011, s. 4 wvd., <http://www.cygm.gov.tr/CYGM/Libraries/GuncekBelgeler/
Tiirkiye ve Diinyadaki Onemli Petrol Kazalar1.sflb.ashx> - et. 04/06/2020.

20 Davies, P.: “The Nairobi Convention on the Removal of Wrecks, Turkey’s Position
and the Role of Insurers”, Turkish Commercial Law Review Online, 2015, Vol. I, s. 9.
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kinin dogumuna sebep olan deniz hukukuna 6zgi bir kurumdur?. Kur-
tarma faaliyeti ise 6102 sayil1 Tiirk Ticaret Kanunu’nun (“TTK”)? 1298.

maddesinde,

“seyrusefere elverigli sularda tehlikeye ugramis su aracinin veya diger

esyanin kurtariimasi icin yapilan her tirli fiil veya hareket”

seklinde tanimlanmaktadir.

Nitelikli bir kurtarma hizmetinin verilmesi deniz kirliliginin 6nlenme-
sinde son derece 6nemlidir?®. Independenta deniz kazasinda zamaninda
ve etkili bir sekilde yapilacak kurtarma faaliyetinin 6nemi anlasilmis,
Ozellikle cevreye iliskin ortaya cikabilecek tehditlerin dnlenmesinde
kurtaranlarin tesvik edilmesinin gerekliligi giindeme gelmistir?®. Nite-
kim, TTK 1298 ila 1319 maddeleri arasinda yer alan “kurtarmaya” ilis-
kin hikUmler, bu husus dikkate alinarak diizenlenmistir. S6z konusu
maddelerin gerekgelerinde de vurgulandig: Uzere, 1989 tarihli Denizde
Kurtarma Hakkinda Milletleraras1 Sozlesmesi’nin (The International
Convention on Salvage, 1989 — “Kurtarma Sozlesmesi”)?>” hazirlanma-
sina sebep olan teknik ve hukuki ihtiyaglar, Tirk karasulari igin de ge-
cerlidir. Independenta deniz kazasinin da aralarinda bulundugu Turk

karasularinda gergeklesen vahim tanker kazalari1 neticesinde gemi ve

2L Demir, I.: 1989 Londra Konvansiyonu Gergevesinde Kurtarma, Ankara 2010, s. 6
(Kurtarma).

22 Bkz. 13/01/2011 tarihli ve 27846 sayili RG.

2 Demir, Kurtarma, 16.

24 Demir, Kurtarma, 3.

% Turkiye, 05/05/2014 tarihli ve 2014/6336 sayili Bakanlar Kurulu Karari ile Kurtar-
ma Sozlesmesini ¢ekince ile onaylamis ve Kurtarma Sozlesmesinin Tiirkce ve Ingi-
lizce metinleri yayimlanmistir: Bkz. 24/05/2014 tarihli ve 29009 sayili RG.
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yukin kurtulmasindan baska, gevre kirliliginin dnlenmesinin énemi or-
taya c¢ikmustir. Ayrica, Kurtarma Soézlesmesi’nde degisen ihtiyaclara
iliskin getirilen 6zel hikimlerin mevzuatimizda yer almamasi, bircok
deniz kazasinda, kurtarma hizmetlerini ydritenlerin magdur olmalarina
yol acabilecekti. Bu sebeplerle, Kurtarma Sozlesmesi’nin 6zel hukuka
iliskin hikUmleri neredeyse tamamen iktibas edilmistir. Goriildiigi gibi,
Independenta deniz kazasi, Kurtarma Sozlesmesi hukimlerinin i¢ huku-

kumuzda yer almasina vesile olan deniz kazalaridan biri olmustur?®.
2- IPRAS n Talepleri

Independenta kazasi sonucunda ¢ikan yanginin sondurtilmesi igin, Seyir
ve Hidrografi Dairesi’'nin “Kurtaran”, Izmit Tiipras Rafinerisi
(IPRAS) 1 “Capli” ve “Giiclii” romorkorleri ile bugtinkii Kiyr Emniyeti
Genel Midiirligi’niin “Sondiiren 17 adli romorkori yangin sondirme
operasyonuna katilmigsa da yangin sondirme operasyonlar1 basariyla
sonuglanamamistir. Independenta gemisindeki yangin uzun stre devam

ederek kendiliginden sonmiis ve gemi batmaktan kurtarilamamistir?’.

Yangin sondirme operasyonuna katilanlardan IPRAS, Sikiydnetim Ko-
mutanhig ve Istanbul Liman Baskanhg tarafindan kazanin meydana

gelmesini takiben goérevlendirilmis, 7 Aralik 1979 giinii gorevi sona er-

% Bkz. Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Sira

Sayisi: 96, Donem: 23, Yasama Yili: 2, s. 355. Ayrica bkz. 1989 Uluslararast Kur-

tarma Sozlesmesine Katilmamizin Uygun Bulunduguna Dair Kanun Tasaris1 ve Di-

sisleri Komisyon Raporu (1/530), Sira Sayist: 209, Dénem: 24, Yasama Yili: 2, s. 5.
27 Baylan, 1.
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mistir?®. IPRAS, 434 saat mesai yapilan kurtarma ve séndirme calisma-
lar1 sonunda verdigi hizmetin karsiligi ve yaptigi masraflar icin 80 mil-
yon 618 bin 924 TL alacagm Independenta gemisinin donatanindan

talep etmistir®®.

IPRAS’1n talebinin Tiirk hukukunda hangi hikiimlere dayandirilmasi
gerektigi konusu ise tartismalidir. Bir goriise gore, Independenta deniz
kazasinin gerceklestigi tarihte ylrirlikte olan 6762 sayili milga Tlrk
Ticaret Kanunu (“ETTK”)*® uyarinca diizenlenen “kurtarma ve yar-
dim”in 6zelligi ihtiyari olmasidir. Ayrica, ETTK’nin 1223. maddesine
gore kurtarma ve yardim dolasiyla lcret talep edilebilmesi icin yapilan
hizmetlerin sonugsuz kalmamasi, basarili olmasi gerekir. Dolayisiyla,
kurtarma ve yardim isine girisecek olan gercek veya tizel kisiler, tcre-
tin, faydali sonuca bagli oldugunu ve (cret alamama rizikosunu g6z
oniine alarak hareket etmelidirler. Olayda ise, IPRAS, kendi istegi ile ve
bir risk hesab1 yaparak Independenta tankerinin kurtarma galigsmalarina
katilma karar1 vermemis, yetkili resmi makamlarin emriyle bu ¢alismala-
ra katilmistir. Yani, IPRAS n yiiriittiigii faaliyetler ihtiyari olmadigim-
dan kurtarma (cretine hilkmedilemez, IPRAS ve Independenta deniz

kazasi iligkisine ETTK’nin kurtarmaya iligkin hukimleri uygulanamaz.

%8 Karayalein, Y.: Ozel Hukukta Meseleler ve Gériisler, C. |1, Ankara 1983, s. 150
(Meseleler).

2% {lgili haber igin bkz. “Romen Tankerinin Enkazina IPRAS’1in 80 Milyonu Takild1”,
Cumhuriyet Gazetesi, 28 Haziran 1984, s. 12.

30 Bkz. 26/06/1956 tarihli ve 9353 sayili RG.
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Bu goriis, olayda, vekaletsiz is gérme hukimlerine gidilmesi gerektigini

diistinmektedir?.

Aksi goriis ise resmi bir makamin, kamu hukuku yiikiimliliigiine daya-
narak kurtarma hizmeti vermesi durumunda, bu hizmeti Ucretsiz olarak
yapma yiikiimliiliigiiniin bulunmadigi durumlarda, Gg¢lncl sahis sayila-
rak kurtarma Gcretine hak kazanabilmesinin mimkin olabilecegini de-
gerlendirmektedir®?. Zaten olayda, resmi bir makamim IPRAS’a, normal
kanuni gorevlerin otesinde verdigi bir gorev s6z konusudur. Bu nedenle
kurtarmaya iliskin ihtiyari nitelikte olma (gonalliluk) sart1 ger¢eklesmis-
tir. Boyle bir durumda IPRAS 1 kurtarma Ucretine iliskin talebi yerin-

dedir3.

IPRAS 1in Independenta gemisinin donatanina agtig1 davada, donatan,
kurtarma ve yardim faaliyetlerinden haberi olmadigini, Evrialy gemisi-
nin kusurundan dogan kazada tankerin battigin1 belirterek, kurtarma uc-
retini 6demekten kagmmustir®*. Daha sonra kararm temyizi tizerine Yar-
gitay 11. Hukuk Dairesi, Independenta tankerinin batmas: sebebiyle do-
natandan talepte bulunulamayacagina karar vermekle birlikte, Sikiyone-
tim Komutanlig1 ve Istanbul Liman Baskanlig tarafindan gorevlendiri-
len davaciya ait yangin sondirme gemilerinin faaliyetlerinin, faydal
sonu¢ dogmus olsaydi kurtarma faaliyeti sayilabilecegini belirtmistir.

Ancak, yine de kamu yarar1 bakimindan emir veren resmi makamlara

31 Karayalgin, Meseleler, 151 vd.

32 Demir, Kurtarma, 44, dn. 141.

33 Bu konudaki érnek icin bkz. Demir, Kurtarma, 44.

% lgili haber igin bkz. “Romen Tankerinin Enkazina IPRAS’m 80 milyonu Takild1”,
Cumhuriyet Gazetesi, 28 Haziran 1984, s. 12.
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izafeten Hazine’den talepte bulunulabilecegine hiikmetmistir®®. Ayrica
Yargitay 11. Hukuk Dairesi, kararinda, vekaletsiz is gormeye iliskin
hikUmlerin uygulanip uygulanamayacagi meselesine de agiklik getire-
rek, vekaletsiz ig gérmede asil unsurun bilingsiz ve vekaletsiz hareket
etmek oldugunu ifade etmistir. Buna gére, IPRAS 1 bilingsiz hareketi
s0z konusu olmadigi gibi davalinin malvarliginda da artis bulunmamak-
tadir. Zaten, kurtarma ve yardim faaliyetleri de semeresiz kalmis ve In-
dependenta gemisi batmistir. Bu nedenle, vekaletsiz is gérme kosullari

gerceklesmemistir.
B) ENKAZ KALDIRMA

Deniz hukukunda enkaz kavrami, kismen veya tamamen batmis ya da
karaya oturmus bir gemiden veya geminin tasimakta oldugu yikten ge-
riye kalan maddeleri ifade etmektedir. Enkaz haline gelen sey, artik fizi-
ki durumu itibariyle denizde hareket edebilme ve seyrusefer kabiliyetini
kaybetmistir’’. Enkaz kaldirilmadiginda hem deniz seyriseferi hem de

deniz cevresi acisindan biyik sorunlara sebep olmaktadir. Ozellikle

% Demir, Kurtarma, 44, dn. 141.

% Ayrica haberde, Yargitay 11. Hukuk Dairesinin verdigi kararin ilgili kism1 aynen
almarak ifade edilmistir. Bu kisim soyledir; “Vekdletsiz is gormede asil unsur, bi-
lingsiz olarak vekaletsiz hareket etmektir. Olayda, davaci kendi iradesi ile veya kar-
sidan bir ¢agri tizerine kurtarma ve yardima gitmemis, sadece resmi makamlardan
verilen buyruk iizerine, zorunlu olarak ¢alisma yapmistir. Bu nedenle vekdletsiz is
gorme kosullart gergeklesmemistir. Davalinin malvarligina giren bir sey olmadig
gibi, kurtarma ve yardim faaliyetleri de semeresiz kalmig ve tanker batmistir. (Bu
durumda Tiirk Ticaret Kanunu’nun 22 ve Bor¢lar Kanunu'nun 410. maddelerinin
uygulanmasina olanak yoktur.) TTK ya gore, yapilan hizmetler sonugsuz kalmis
olursa, kurtarma ve yardim hizmeti karsiligi bir sey istenemez. Ne var ki yapilan
giderler, kamu yarar: yoniinden, emri veren Hazine den istenebilir’: Bkz. “Romen
Tankerinin Enkazina IPRAS’1n 80 milyonu Takildi”, Cumhuriyet Gazetesi, 28 Ha-
ziran 1984, s. 12.

37 Demir, Enkaz Kaldirma, 25.
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tehlikeli yukleriyle birlikte batmis, terk edilmis veya karaya oturmus
gemilerden sizan petrol veya diger Kirleticiler deniz cevresi icin tehdit
olusturmaktadir®. Nitekim Independenta gemisinin enkazinmn yillarca

kaldirilamamasi deniz gevresine yonelik ciddi sonuglar dogurmustur®®.

Independenta gemisinin enkazinin kaldirilmasiyla ilgili olarak o dénem-
de oncelikle “kurtarma” ve “enkaz kaldirma” terimleri konusunda bir
karisiklik ortaya ¢ikmistir. Bu durum 815 sayili Tlrkiye Sahillerinde
Nakliyat1 Bahriye (Kabotaj) ve Limanlarla Kara Sular1 Dahilinde icray:
San‘at ve Ticaret Hakkinda Kanunu (“Kabotaj Kanunu”)’nun*® farkl
hikUmlerine gidilmesine yol agmistir. Kabotaj Kanunu’nun 3. madde-
sinde her tlrllt enkaz kaldirma isleminin sadece Turkiye tebaasi tarafin-
dan yapilabilecegi diizenlenmistir. Kabotaj Kanunu’nun 4. maddesinde
ise Hikumet izniyle yabanci kurtarma gemilerinin Tiirkiye’de ¢alisabile-
cegi diizenlenmistir. Yangimnin bitiminden sonra “kurtarma” ve “enkaz
kaldirma” terimleri arasindaki farka dikkat edilmemesi sonucu, 1980

yilinda dénemin Ulastirma Bakanlhigi’nin Denizcilik Bankasi’na®! «

gemi
enkazinin kaldirilmasi” ile ilgili caligmalar1 yUritme yetkisi verdigi,

bankanin da Japonya, Hollanda ve Kanada’da bulunan sirketlerden teklif

38 Demir, Enkaz Kaldirma, 26.

° Istikbal, 137.

40 Bkz. 29/04/1926 tarihli ve 359 sayili RG.

4 “Denizcilik Bankas1 Tiirk Anonim Ortakli1”, 5842 sayili Denizcilik Bankas1 Tiirk
Anonim Ortakligt Kanunu uyarinca kurulmus bir kamu kurulusudur: Bkz.
16/08/1951 tarihli ve 7886 sayili RG. Ortakligin, ana sozlesmesinde yer alan faali-
yet konulari; bankacilik, Tiirkiye kiyilarinda ve yabanci denizlerde nakliyat, sehir
hatlari, liman isleri, denizde can ve mal giivenligi, denizde gemi kurtarma isleri ve
tersaneciliktir. Kurumun faaliyet konulari, daha sonraki yillarda, farkli kurumlar
biinyesine alinmustir: Bkz. <http://www.tdi.gov.tr/tarihce/> - et. 06/06/2020.
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aldig1 gortlmektedir*?. Esasinda Kabotaj Kanunu’nun agik hilkmi geregi
geminin enkazinin kaldirilmasi isinin yabancilar tarafindan yapilmasi
mimkin degildir. O dénemde gemi enkazinin m1 kaldirilmasi gerekir,
yoksa gemi kurtarma faaliyetlerinde mi bulunulmasi gerekir tartismasi
stiregelmis, nihayetinde Independenta gemisinin artik kurtarilacak bir
kisminin kalmadigi, yizdirilmesinin s6z konusu olamayacagi, yalnizca
enkazinin kaldirilabilecegi sonucuna ulasilabilmistir*®. Dolayisiyla, Ka-
botaj Kanunu uyarinca bu isin Tirkiye tebaasi tarafindan yapilmasinin

gerekliligi meselenin bir sure daha askiya alinmasina yol agmustir.

Nitekim, daha sonra enkazin kaldirilmas: islemlerini yiritme yetkisi
Denizcilik Bankasi’ndan alinarak, o donemki Basbakanlik Denizcilik
Miistesarligi’na verilmistir. Enkaz kaldirma iglemleri i¢in 0nce Deniz
Kuvvetleri Komutanligi gérevlendirilmis, sonrasinda ise 6zel bir firma
ile anlagilmistir. 1983 yilinda enkaz kaldirma isini yapan bu firmanin

iflas1 tizerine is baska bir firmaya verilmistir**. Enkaz, kazanin meydana

42 Yalciner, S.: “Enkaz1 Bizim Kaldirmamiz Gerekiyor”, Cumhuriyet Gazetesi, 23

Kasim 1980, s. 5.

Yalgmer, S.: “Romen Tankeri Independenta’nin Enkazinin Kaldirilmas: Isini Kara-

ra Baglayacak Komisyon Yeniden Olusturuluyor”, Cumhuriyet Gazetesi, 3 Mart

1981, s. 8.

4 Bozoglu, A.: “M/T Independenta”, Deniz Gazete, 15 Kasim 2015, s. 1,
<http://www.denizgazete.com/YAZAR/28/10096  8/ala-bozoalu.html> -  et.
07/06/2020; Istikbal, s. 137. Ayrica bu konudaki baska bir haberde de, “Indepen-
denta’min ¢ikarilmasi ¢alismalarina yeniden baslandi. Hurdast 1.5 milyon lira tutan
tankerin ¢tkarimast i¢in 2 milyar lira harcanacak. Tankerin enkazini denizden ¢i-
karma ¢alismalarin yiiriiten Gemi Sokiim Anonim Sirketi Yonetim Kurulu Baskani
Celal Sadikoglu, sirketin 2 milyar lira ile aldigi ihale sonucunda 500 giinde 20-22
bin ton hurda ¢ikarilacagim bildirdi. Calismalarin tamamlanmasinin ardindan
diinya piyasalarinda tonu 80-100 dolar arasinda degisen demir hurdasindan yakla-
stk 1.5 milyar dolayinda para saglanacak. Independenta’nin ¢ikarimasi igin ilk
ihaleyi Sokullu Deniz Dibi Isleri Anonim Sirketi iistlenmisti” ihaleleri alan sirketler
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gelmesinden yaklasik on yil sonra ancak kaldirilabilmistir. Enkazin ka-

lan kistmlar1 Aliaga’daki sokiim tesislerine gotiiriilmiistiir®.

Independenta gemisinin enkazinin kaldirilamadigi donemde, enkazin
deniz seyriseferinde tehlike yarattigi gorilmektedir. 1983 yilinda “Hiir-
riyet” isimli arabali vapur batik Independenta gemisine carpmistir*®.
Enkazin tamamiin Kaldirildig1 diisiiniiliirken, 2002 yilinda bdyle olma-
dig1 ortaya ¢ikmustir. Istanbul Su ve Kanalizasyon Idaresi’nin derin de-
sarj sistemi insa ¢alismalar1 sirasinda, denizin dibinde 20x30 metre bo-
yutlarinda 160 tonluk dev bir kitleye rastlanmis, par¢anin kuma gomiil-
diigi icin bulunamayan Independenta tankerinin bir kalintis1 oldugu

aciklanmistir?’,
I11. KAZANIN TABI OLDUGU SORUMLULUK REJiMi

Independenta deniz kazas1 sonucunda Turk mahkemelerinde agilan taz-
minat davalarinin neredeyse tamamu petrol kirliliginin yarattig1 zararlar-

dan kaynaklanan istemlere yonelik olmustur®®. Kaza sonrasinda her iki

ve ihale tutari belirtilmistir: Bkz. “Independenta’nin Astari Yiiziinden Pahali”,
Cumhuriyet Gazetesi, 28 Temmuz 1986, s. 16.

4 lgili haber i¢in bkz. “Independenta Tasind1”, Cumhuriyet Gazetesi, 06 Mart 1989,
s. 14; Baylan, 1.

4 Davies, 9. Ayrica ilgili haber igin bkz. “Hiirriyet Arabali Vapuru Batik Independen-

ta Tankerine Carpt1”, Cumhuriyet Gazetesi, 20 Nisan 1983.

Dogan, Y.: “Independenta Tiirkiye Klasigi”, Cumhuriyet Gazetesi, 11 Mayis 2002,

s. 11; Baylan, 1.

48 Ekim 1982 yil1 itibariyle, kaza sebebiyle Tiirk mahkemelerinde toplamda 41 milyar
TL tazminat isteminde bulunmus ve bunun 39 milyar TL’si petrol kirliliginden
kaynaklanan istemlere iliskin olmustur: Giindiiz Aybay’in agiklamalari i¢in bkz.
Tartismalar, Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye 'de Deniz Kazalar
Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 21 vd.
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geminin de tam ziyaa ugramas1*® ve ETTK uyarinca kabul edilen “smirl:
ayni sorumluluk™ sistemi sebebiyle gemilerin hurda degerlerini asan
zararlarin giderilmesi icin donatanlara basvuru imkani kalmamustir.
ETTK uyarinca donatanin sorumluluguna bagvurulamamasi, 818 sayili
miilga Borglar Kanunu (“EBK”)*° kapsaminda adam calistiranin sorum-
lulugu kapsaminda sorumlulugun mimkin olup olmadigi konusundaki
tartismalar1 baslatmistir. EBK hikimlerine gidilmesi durumunda ise
donatanin sorumlulugunun smirsiz olmasi ihtimali giindeme gelmistir.
S6z konusu tartismalar 0 donemdeki petrol kirliliginden dogan zararlara
iliskin smirli sorumluluk sisteminin belirsizligini gerek Tirk gerekse

yabanc1 donatanlar ve sorumluluk sigortacilari nezdinde ortaya koymustur®®.,

Independenta deniz kazasinin ardindan, 28 Kasim 1980 tarihinde “Bo-
gazlarda Navigasyonun Hukuki, idari ve Teknik A¢idan Yeniden Diizen-
lenmesi Komisyonu” ¢alismaya baslamistir. Komisyonun “Hukuki Ted-
birler Alt Komisyonu®2”, ilgili resmi kuruluslarin temsilcileriyle yogun
bir ¢caligma yiiriitmiistiir. Calisma sonunda (¢ farkli kanunda yapilacak
degisiklik ve ilavelerle ilgili taslaklar olusturulmus, taslaklar, Hukimet
tarafindan kabul edilerek, 6nce Milli Guvenlik Konseyi’ne, ardindan
Danisma Kurulu’na génderilmistir®®. Deniz kazalariyla ilgili olan bu

49 Atamer, K.: Deniz Ticareti Hukuku - I, Istanbul 2017, s. 283 (Deniz Ticareti Huku-
ku).

50 Bkz. 29/04/1926 tarihli ve 359 sayili RG.

51 Atamer, Deniz Ticareti Hukuku, 283.

52 Komisyonun ilk toplantisinda Londra Sozlesmesi’ne taraf olunmasina yonelik is-
lemlerin durdurulmasina iliskin 6neride bulunuldugu ve bunun kabul edildigine dair
Prof. Dr. Yasar Karayal¢in’in agiklamalari i¢in bkz. Tartigsmalar, Sorumluluk ve Si-
gorta Hukuku Ac¢isindan Tiirkiye'de Deniz Kazalari Sempozyumu (13-15 EKim
1982), Ankara 1983, s. 169 vd.

53 Bkz. Prof. Dr. Yasar Karayal¢in’in Agilis Konusmasi, Sorumluluk ve Sigorta Huku-
ku Agisindan Tiirkiye’'de Deniz Kazalari Sempozyumu (13-15 Ekim 1982), Ankara
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tasarilardan® biri de “6762 sayili Tlrk Ticaret Kanunu’nun Bazi Madde-
lerinin Degistirilmesi ve Bu Kanuna Bazi1 Maddeler Eklenmesi Hakkinda
Kanun Tasaris1” olmustur. Tasar1 ile ETTK nin donatanin sorumlulugu-
na iliskin 947. maddesi ve bununla ilgili diger maddelerde degisiklik
yapilmas1 ve bu hususta yeni maddeler eklenmesi 6ngoriilmiistiir>®. Bu
tasarida en ¢ok tartisma yaratan husus, ETTK’ nin 947(1) maddesi degis-
tirilmeksizin, eklenen ikinci fikra geregi donatanlarin belirli hallerde®®,
“... geminin ve kusurlu olmasalar bile gorevlerini yaparken gemi adam-
larimin verdikleri zarardan...” sorumlu tutulmasma iliskin olmustur. Bu-
rada getirilmek istenen sorumluluk, her tirli kusur esasini kaldiran, hig-
bir kurtulus imkan1 tanimayan ve ¢atma zararlar1 disinda bitlin zararlar
kapsayan bir sorumluluk olmasi sebebiyle oldukca elestirilmistir®’. Ayri-
ca tasar1 ile ETTK’nin 949. maddesindeki diizenlemede 947. maddeye
eklenmek istenen ikinci fikradaki sorumluluga atif yapilarak, bu hallerde
donatanin yalniz gemi ile degil, sahsen de sorumlu oldugu agikg¢a belir-

1983, s. XII; Karayalgin, Y.: “Petrol Tankerleri, Montreux Sozlesmesi Tartigilir-
ken”, Cumhuriyet Gazetesi, 22 Eyliil 1993, s. 3 (“Montreux”).

Bu tasarilarin tam metni i¢in bkz. Sorumluluk ve Sigorta Hukuku A¢isindan Tiirki-
ye’de Deniz Kazalart Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 397 vd.
Kalpsiiz, T.: “Donatanin Akid Dis1 Mesuliyeti ve Bunun Sinirlandirilmas1”, Sorum-
luluk ve Sigorta Hukuku A¢isindan Tiirkiye 'de Deniz Kazalari Sempozyumu (13-15
Ekim 1982), Ankara 1983, s. 112.

Bu haller, “a) geminin veya yiikiin gemi vasfini haiz olmayan arag¢lar icerisindeki
veya kara veya havadaki insan veya mallara verdigi zarar, b) denizdeki canli kay-
naklar dahil olmak tizere geminin kirletmelerinden dogan zararlar, c) niikleer za-
rarlar, d) gemi enkazimin ¢ikarilmasindan dogan alacaklar” seklinde belirtilmistir:
Bkz. “Ulkemizin Menfaatleri Agisindan Deniz Kazalariyla lgili Yasalar ve Tasari-
lar Paneli”, Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye'de Deniz Kazalari
Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 340 vd.

Bkz. “Ulkemizin Menfaatleri Agisindan Deniz Kazalariyla flgili Yasalar ve Tasari-
lar Paneli”, Sorumluluk ve Sigorta Hukuku Acisindan Tiirkiye'de Deniz Kazalari
Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 341.
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tilmis®®, dolayisiyla s6z konusu durumlarda donatanin sorumlulugu si-

nirsiz hale getirilmistir,

Kaza sonrasinda petrol kirliliginden dogan zararlarinin etkili bir sekilde
tazmin edilebilmesi gayesi dogrultusunda hazirlanan tasariy: destekleyen
ve yine ayni gaye dogrultusunda tasariya yoneltilen elestiriler temelde
iki ayr1 goriise dayanmaktadir. Tasartya yonelik elestiri getiren goriise
gore, Turkiye kendi 6zgur tercihiyle tek basina yasal bir diizenleme geti-
rerek soruna ¢ozim getiremez. Bu goriis Tirkiye’nin bu alanda kabul
edilen uluslararasi s6zlesmelere taraf olmasi gerektigini, ancak bu sekil-
de uluslararas1 piyasalarda sigorta glivencesi elde edilebilecegini ve de-
nizcilik alaninda gelisme saglanabilecegini degerlendirmektedir®. Yine
ayn1 goriise gore, EBK’nin 55. maddesi kapsaminda halihazirda getirilen
sorumluluk sisteminin de siirsiz sorumluluk éngérmesi sebebiyle, tasa-
riyla getirilen ¢ozlime ihtiya¢ olmadigr ileri stiriilmiistiir. Zira bu goris
EBK’nin 55. maddesi ile ETTK’ nin 947 ve 948. maddeleri arasinda bir
yarisma oldugunu ve zarar gorenin diledigi hilkme gidebilecegini sa-

vunmaktadir®?,

58 Tasariya iliskin metin i¢in bkz. Sorumluluk ve Sigorta Hukuku Acisindan Tiirki-

ye’de Deniz Kazalart Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 397.

Bkz. “Ulkemizin Menfaatleri Ac¢isindan Deniz Kazalariyla ilgili Yasalar ve Tasari-

lar Paneli”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirkiye'de Deniz Kazalart

Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 341.

80 Kender, 230. Ayrica bkz. “Ulkemizin Menfaatleri Agisindan Deniz Kazalariyla
flgili Yasalar ve Tasarilar Paneli”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirki-
ye’de Deniz Kazalart Sempozyumu (13-15 Ekim 1982), Ankara 1983, s. 337 vd.

61 Bkz. Prof. Dr. Ergon A. Cetingil, Prof. Dr. Rayegan Kender ve Prof. Dr. Tahir
Caga’min agiklamalar igin sirastyla bkz. Tartismalar, Sorumluluk ve Sigorta Huku-
ku A¢isindan Tiirkiye 'de Deniz Kazalart Sempozyumu (13-15 Ekim 1982), Ankara
1983, s. 89; s. 92; s. 113 vd. Bu goriise iliskin ayrica bkz. Caga, T.: Deniz Ticareti
Hukuku I: Giris, Gemi, Donatan ve Kaptan, Istanbul 1995, s. 113; Tekil, F.: Deniz
Ticareti Hukuku I: Gemi - Donatan - Kaptan ve Gemi Adamlar: - Navlun Mukave-
leleri, Istanbul 1970, s. 136; Atamer, K.: “Donatanin TTK m. 947-948’de Sinirh
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Tasarty1 destekleyen goriise gore ise s6z konusu iki ayri Kanunun mad-
deleri arasinda herhangi bir yarisma s6z konusu olamaz, zira ETTK
hikmi 6zel hukim niteliginde oldugundan genel hikme basvurulmasi
imkan1 bulunmaz®. Yasanan kazada donatanin yalmzca gemi adaminin
kusuru bulundugu takdirde ve o ihtimalde dahi “sinirli ayni sorumluluk”
sistemi icerisinde sorumlu olmasi, zararlarin tazmin edilememesi tehli-
kesini yaratmaktadir. Bu anlamda tasariyla birlikte donatanin ¢evre za-
rarlarindan ve enkaz kaldirma giderlerinden “kusursuz ve sinirsiz sSorum-
lulugunun” 6ngorulmesi ve s6z konusu istemler igin “sorumluluk sigor-
tast bulundurulmasi zorunlulugu” getirilmesinin yerinde olacagi savu-

nulmustur®®.

Tasar1 0 donemde ¢ok tartisilmig ve 6zellikle donatanin siirsiz sorumlu-

luguna iligkin hiklimlere karsi ¢ikilmigtir. Yapilan tartismalar sonucun-

Sorumlulugu ile BK m. 55°de Diizenlenen Adam Calistiranin Sorumlulugunun Kar-
stlastirilmas1”, Murat Sarica Armagani, Istanbul 1988, s. 206; Kula Degirmenci, N.:
“Tiirk Deniz Ticaret Hukukunda Uygulanan Hiikiimler Arasindaki ‘Bertaraf Edici’
ve ‘Secimlik’ iliskiler”, Uluslararas1 Ticaret ve Tahkim Hukuku Dergisi, 2018, C.
VIL, S. 2, s. 280 vd.; Yazicioglu, E.: “Deniz Araci Isleteninin Akit Dist Sorumlulu-
gu”, Ucakhan Giileg, S. - Basa, N. (ed.): Akit Dis1 Kusursuz Sorumlulukta Bedensel
Zararlar Uluslararast Kongresi (19 - 22 Kasim 2018), Ankara 2018, s. 161.

62" Bkz. Prof. Dr. Turgut Kalpsiiz, Prof. Dr. Haluk Tandogan ve Prof. Dr. Selahattin
Sulhi Tekinay’1in agiklamalari igin sirasiyla bkz. Tartismalar, Sorumluluk ve Sigorta
Hukuku A¢isindan Tiirkiye'de Deniz Kazalari Sempozyumu (13 - 15 Ekim 1982),
Ankara 1983, s. 100 vd.; s. 195 vd.; s. 197 vd. Bu goriise iliskin ayrica bkz. Doga-
nay, I.: “Ugiincii Sahislara Verdigi Zararlardan Dolay1 Donatanin Mahdut ve Gay-
rimahdut Sorumlulugu”, Tiirkiye Noterler Birligi Hukuk Dergisi, 1977, S. 14, s. 13;
Okay, S.: Deniz Ticareti Hukuku I, B. 3, Istanbul 1970, s. 231; Karan, H. - Var
Tiirk, K.: “Donatanin Gemi Adamlarinin Kusurundan Sorumlulugunun Hukuki
Mahiyeti ve Sartlar1”, Prof. Dr. Sabih Arkan'a Armagan, Istanbul 2019, s. 648.

8 Bkz. Prof. Dr. Turgut Kalpsiiz, Prof. Dr. Haluk Tandogan ve Prof. Dr. Selahattin
Sulhi Tekinay’m agiklamalari igin sirasiyla bkz. Tartigmalar, Sorumluluk ve Sigorta
Hukuku A¢isindan Tiirkiye’de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982),
Ankara 1983, s. 100 vd.; s. 195 vd.; s. 197 vd.
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da, diger tasarilar gibi, bu tasar1 da kanunlagamamus, tartismalardan son-

ra yeni bir diizenleme hazirlanip ilgili makamlara sunulamamistir®,

ETTK ’ya iliskin tartismalardan bir sonuca ulasilamamasi sebebiyle fark-
11 bir ¢c6zime gidilerek 9 Agustos 1983 tarihinde 2872 sayili Cevre Ka-
nunu (“CK”)® kabul edilmistir. Bu Kanun uyarinca denizlerde meydana
gelen kirlenme durumunda da gegerli olacak sekilde “kirleten 6der” ilke-
si ve “tehlike sorumlulugu” ilkeleri benimsenmistir®. 2005 yilinda ise
Turk Bogazlari’nda meydana gelen olaylar da dikkate alinarak, 5312
sayil1 Deniz Cevresinin Petrol ve Diger Zararli Maddelerle Kirlenmesin-
de Acil Durumlarda Midahale ve Zararlarin Tazmini Esaslarma Dair
Kanun®’ yiiriirliige girmis® ve bu Kanunda hem énleme hem de tazmin

konularinda diizenlenme yapilmaya ¢aligiimistir®,

TTK ile birlikte sinirli ayni sorumluluk sisteminden vazgegilmistir. Ka-
nunda, sorumlulugun sinirlandirilmast ve petrol kirliligi zararlarinin

tazminine iliskin 1328 ila 1349. maddeler arasinda 6zel hikiumler sevk

64 Karayalcin, “Montreux”, 3.

65 Bkz. 11/08/1983 tarihli ve 18132 sayili RG.

6  Atamer, Deniz Ticareti Hukuku, s. 290. Bkz. CK m. 3 ve 28.

67 Bkz. 11/03/2005 tarihli ve 25752 sayili RG.

8 Kanunun genel gerekcesinde ifade edilen bu husus icin bkz. Deniz Cevresinin Pet-
rol ve Diger Zararli Maddelerle Kirlenmesine Acil Durumlarda Miidahale ve Zarar-
larin Tazmini Esaslarina Dair Kanun Tasarist ve Cevre Komisyonu Raporu (1/876),
Sira Sayist: 718, Donem: 22, Yasama Yili: 3.

Kanunun hukuki agidan degerlendirilmesine iliskin bkz. Demir, I.: “Hukuki Sorum-
luluk ve Tazminat Esaslari Agisindan Deniz Cevresinin Petrol ve Diger Zararli
Maddelerle Kirlenmesinde Acil Durumlarda Miidahale ve Zararlarin Tazmini Esas-

larina Dair Kanunun Degerlendirilmesi”, Indnii Universitesi Hukuk Fakiiltesi Der-
gisi, 2011, C. 11, S. 1, s. 239 vd.
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edilmistir™®. Ancak Tirk Deniz Hukuku doktrininde, Independenta deniz
kazasinin ardindan EBK ile ETTK hikimlerinin uygulanabilirligine
yonelik baslayan tartismalar, TTK ve 6098 sayil1 Tiirk Borglar Kanunu™

bakimindan da varligini stirdiirmektedir2.

Kazadan sonra ilk miidahale edilmek istenilen konu smirli sorumluluk
sistemine iliskin olmustur. Bunun sonucunda kazadan yaklasik olarak tg¢
ay sonra, o donemki Bakanlar Kurulu tarafindan, hentiz o tarihte yirir-
lige dahi girmemis olan 1976 tarihli Deniz Alacaklarima Kars1 Mesuli-
yetin Simirlandirilmasi1 Hakkinda Milletlerarasi Sozlesme (Convention on
Limitation of Liability for Maritime Claims, 1976 — “Londra S6zlesme-
si”)’ye taraf olunmasi kararlastirilarak, S6zlesmenin Ingilizce ve Tiirkce
metinleri Resmi Gazete’de yayimlanmistir’®, Ancak Tiirkiye’nin iginde

bulundugu sartlar ve 1982 tarihli Anayasa’ya iligkin ¢alismalar sebebiy-

™ Tlgili hiikiimler TTK Besinci Kitap “Sorumlulugun Simirlanmasi ve Petrol Kirliligi
Zararinin Tazmini” baslikli Yedinci Kisimda yer almaktadir. Bu kisma iligkin ge-
rek¢ede konuya iligkin taraf olunan uluslararasi s6zlesmelerin milli hukuk olarak
dogrudan uygulanabilirliklerine isaret olunmustur: Bkz. Tiirk Ticaret Kanunu Tasa-
ris1 ve Adalet Komisyonu Raporu (1/324), Sira Sayisi: 96, Dénem: 23, Yasama Yi-
li: 2, s. 395. S6z konusu uluslararasi diizenlemeler ¢alismanin devaminda agiklan-
makta olup, 6zellikle de 1976 tarihli Deniz Alacaklarina Karsi Mesuliyetin Sinir-
landirilmas1 Hakkinda Milletlerarasit S6zlesme nin (Convention on Limitation of Li-
ability for Maritime Claims, 1976 — “Londra S6zlesmesi”) Turk hukukunda kabu-
linde ve dolayistyla bu hiikiimlerin TTK’da yer almasinda Independenta deniz ka-
zasmin etkisi yadsinamaz.

T Bkz. 04/02/2011 tarihli ve 27836 say1li RG.

2. Bu konudaki goriislere yonelik bkz. Karan - Var Tiirk, 643 vd.

3 Bkz. 04/06/1980 tarihli ve 17007 sayil RG. Ancak katilim belgesinin, IMO Genel
Sekreterligi’'ne tevdii ¢cok daha sonra 06/03/1998 tarihinde gergeklesebilmistir. Do-
layistyla Sozlesme, Tiirkiye bakimindan 01/07/1998 tarihi itibariyle yiiriirliige gir-
mis kabul edilmektedir: Bkz. <https://wwwcdn.imo.org/localresources/en/About/
Conventions/StatusOfConv entions/Status%20-%202020.pdf> - et. 06/01/2021.
Tiirkiye, Londra Soézlesmesi’nin 1996 Protokolii ile degistirilmis haline ise
cekinceyle birlikte taraf olmustur: Bkz. 03/03/2010 tarihli ve 27520 sayil1 RG.
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le, katilim islemleri ayni hizla tamamlanamamig ve katilim belgesinin

tevdi edilmesi 1998 yilinda miimkiin olabilmistir’.

Independenta deniz kazasi sonucu yasanan deniz kirliligi nedeniyle
meydana gelen zararlar, yeterli bir sekilde ve zamaninda tazmin edile-
memistir. Bu da akillara, acaba Tiirkiye’nin petrol kirliligine iliskin yu-
rarlikteki uluslararasi sozlesmelere taraf olmasi durumunda sonucun
degisip degismeyecegi meselesini guindeme getirmistir. Nitekim Turki-
ye’nin 0 donemde taraf olmadigi, 1969 tarihli Petrol Kirliliginden Dogan
Zararlar Hukuki Sorumlulugu ile ilgili Uluslararas1 S6zlesme (Interna-
tional Convention on Civil Liability for Oil Pollution, 1969, — “1969
Hukuki Sorumluluk Sézlesmesi”)”® ve bu sdzlesmenin tamamlayicis
niteligindeki 1971 tarihli Petrol Kirliligi Zararmin Tazmini igin Ulusla-

rarasi Fonun Kurulmas: ile Ilgili Uluslararas1 Sézlesme (International

4 Atamer, Deniz Ticareti Hukuku, 288, 290. Ancak doktrinde Londra Sézlesmesi’nin
Tiirkiye bakimindan yiiriirliige girmedigini savunan bir goériis bulunmaktadir. Bu
goriise gore 1998 yili itibariyle Tiirk kanunlarinda degisiklik getiren uluslararasi
sozlesmeler grubuna dahil olan Londra Sézlesmesi’ nin kabulii i¢in Bakanlar Kurulu
Karar1 yeterli olmayip, TBMM nin s6zlesmenin kabuliinii bir kanunla uygun bul-
masi1 gerekmektedir: Bkz. Can, M.: “Donatanin Sorumlulugu Bakimindan 19 Kasim
1976 Tarihli Deniz Alacaklarindan Dogan Sorumlulugun Simirlandirilmasia iliskin
Londra Konvansiyonu’nun Yirirlige Girip Girmedigi Meselesi”, XVII. Ticaret
Hukuku ve Yargitay Kararlart Sempozyumu (9 - 10 Haziran 2000), Ankara 2000, s.
213 vd.; Sozer, B.: “Deniz Alacaklarina Karsi Sorumlulugun Sinirlandirilmasi Hak-
kinda 1976 Londra Konvansiyonu ile Eki 1996 Protokolii’niin Tirk Hukukunda
Uygulanma Kabiliyeti ve Ticaret Kanunu’na Gore Donatanin Sorumlulugunun Si-
nirlandirilmas1”, XXIX. Ticaret Hukuku ve Yargitay Kararlari Sempozyumu (25
Aralik 2015), Ankara 2016, s. 130 vd. Ancak TTK m. 1328 hiikmii ile Londra Soz-
lesmesi’nin Tiirk hukukunda uygulanabilirligi agik¢a kabul edilmistir.

> 1969 Hukuki Sorumluluk Sozlesmesi, 29/11/1969 tarihinde kabul edilmis, ve
19/06/1975 tarihinde yiiriirliige girmistir. Tiirkiye, 1969 Hukuki Sorumluluk Séz-
lesmesi’nin 1992 Protokolii ile degistirilmis haline taraftir. 1969 Hukuki Sorumlu-
luk Sozlesmesi’'nin Ingilizce metni igin bkz. <https:/iopcfunds.org/wp-
content/uploads/2018/03/69CLC_e.pdf> - et. 02/01/2020.
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Convention on the Establishment of an International Fund for Compen-
sation for Qil Pollution Damage, 1971 — “1971 Fon Sozlesmesi”)’® pet-
rol kirliliginden dogan zararlara yonelik etkili bir tazminat rejimi on-
gormekteydi. Bu sozlesmeler, daha sonra yeterli gérilmeyip kapsamli
bir sekilde tadil edilmis olsalar da’’, o dénemde Tiirkiye nin sézlesmele-
re taraf olmasi halinde zararlarimi daha tatmin edici sekilde tazmin etme-

si mUmkun olabilirdi.

1969 Hukuki Sorumluluk Sozlesmesi’ndeki gevre kirliligine neden olan
geminin malikinin kusursuz olarak sorumluluguna ve biyik miktarlarda
petrol yuki tasiyan gemilerin sorumluluk sigortasi yaptirmasinin zorunlu
tutulmasma iliskin diizenlemeler’®, Independenta deniz kazas1 bakimin-
dan da 6nem tasiyabilirdi. 1971 Fon Soézlesmesi ise gemi maliklerinin
tek basina tazminat1 karsilamada yeterli olamadiklar1 durumlarda petrol

alicilariin katkilarindan olusan bir fon kurularak zararin tazmin edile-

61971 Fon Sézlesmesi, 18/12/1971 tarihinde kabul edilmis, ve 16/10/1978 tarihinde
yirlirlige girmistir. Tiirkiye, 1971 Fon Sozlesmesinin 1992 Protokoli ile degisti-
rilmis haline taraftir. 1971 Fon Sozlesmesinin Ingilizce metni icin bkz. <
https://iopcfunds.org/wp-content/uploads/2018/03/71FC_e.pdf > - et. 02/01/2021.

" Bkz. 1992 tarihli Petrol Kirliliginden Dogan Zararin Hukuki Sorumlulugu ile Tlgili
Uluslararas1 S6zlesme (International Convention on Civil Liability for Qil Pollu-
tion, 1992 — “1992 Hukuki Sorumluluk Sézlesmesi”). 1992 Hukuki Sorumluluk
Sozlesmesi, 30/05/1996 tarihinde yiirtirliige girmis olup, Tiirkiye 15/06/2001 tarihli
ve 2001/2668 sayili Bakanlar Kurulu Karari ile 1992 Hukuki Sorumluluk Sozles-
mesi’ne katilma karari almis, sézlesmenin Tiirkge ve Ingilizce metinleri yayimlan-
mistir: Bkz. 24/07/2001 tarihli ve 24472 sayili RG. Ayrica bkz. 1992 tarihli Petrol
Kirliligi Zararmin Tazmini I¢in Bir Uluslararas1 Fonun Kurulmasi ile lgili Ulusla-
rarast Sozlesme (International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1992 — “1992 Fon S6zlesmesi”).
1992 Fon Soézlesmesi, 30/05/1996 tarihinde yiiriirliige girmis, olup, Tiirkiye
15/06/2001 tarihli ve 2001/2669 sayili Bakanlar Kurulu Karari ile 1992 Fon S6z-
lesmesi’ne katilma karar1 almis, sézlesmenin Tiirkce ve Ingilizce metinleri yayim-
lanmistir: Bkz. 18/07/2001 tarihli ve 24466 sayili1 RG.

8 Bkz. 1969 Hukuki Sorumluluk Sézlesmesi m. I11 ve VII.
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bilmesini amaglamaktadir’®. Yani, malikin sorumlulugunu asan zararla-
rin ortaya ¢ikmasi durumunda bu fon kapsaminda tazmin talepleri karsi-
lanmaktadir. Goriildigii gibi, bu sozlesmelerle Independenta kazasi so-
nucu petrol kirliligi nedeniyle meydana gelen zararlarin, her halde taz-
min edilmesi saglanabilirdi. Tiirkiye’nin de bu uluslararasi s6zlesmelere
taraf olmasi veya sézlesmelerin maddi hikimlerini i¢ hukukuna aktar-

mas1 uygun olurdu.

Deniz kazalar toplumlarin seferber olmasinda ve gemi kaynakl kirlili-
gin Onlenmesine iligskin yeni uluslararasi diizenlemelerin yapilmasinda
onemli rol oynamaktadir®. Independenta deniz kazasi, her ne kadar yeni
bir uluslararasi1 diizenlenme yapilmasi sonucunu dogurmamus ise de Tur-
kiye’nin bu konudaki uluslararasi sézlesmelerinin farkina varmasini sag-
lamistir. Ayrica, TTK’da uluslararasi sisteme uygun hikimler sevk
edilmigtir. Nitekim Turkiye, uluslararas1 petrol kirliligi tazmin rejimi
icinde yer alan sozlesmelerin pek ¢coguna taraf olmustur. Bu dogrultuda
Turkiye tarafindan 1992 Hukuki Sorumluluk Sozlesmesi ile 1992 Fon
Sozlesmesi kabul edilmis ve TTK’nin 1336. maddesiyle sozlesmelerin
Turk hukukunda dogrudan uygulanabilirlikleri agikca isaret olunmustur.
Ayrica Turkiye, 1992 Petrol Kirliligi Zararinin Tazmini Igin Bir Ulusla-
rarast Fonun Kurulmas: ile Tlgili Uluslararas1 Sézlesmenin 2003 Proto-
kolii’ne (Protocol of 2003 to the International Convention on the Estab-

lishment of an International Fund for Compensation for Oil Pollution

9 Bkz. 1971 Fon Sézlesmesi m. 4.
8 Aydin Okur, 76. Deniz kazalar1 sonrasi tedbir alinmasina iliskin yapilan eylemlerin
yalnizca gelismis tilkelerde oldugu, gelismekte olan iilkelerde ise birgok 6nemli de-

niz kazas1 meydana gelmesine ragmen yeterli girisimde bulunulmadig1 goriilmekte-
dir: Bkz. Aydin Okur, 76, dn. 24.
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Damage 1992 — “2003 Tamamlayic1 Fon Protokolii”)®! ve yakin tarihte
1996 Tehlikeli ve Zararli Maddelerin Deniz Yoluyla Tasinmasindan
Kaynaklanan Zararin Tazmini ve Sorumlulugu Hakkinda Uluslararasi
Sézlesmeye Iliskin 2010 Protokolii’ne (Protocol of 2010 to the Interna-
tional Convention on Liability and Compensation for Damage in Con-
nection with the Carriage of Hazardous and Noxious Substances by Sea,
1996 — “2010 HNS Sozlesmesi”)® taraf olmustur. 2010 HNS Sézlesme-
si’nin ylrtrliige girmesi halinde, kirlenme zararlar1 disinda Independenta
deniz kazasi gibi petroliin sebep oldugu yangin ve patlama sonucu mey-
dana gelen 6lim ve bedensel zararlar ile esyaya iligskin zararlarin tazmini

de ilgili S6zlesme kapsaminda mimkiin olabilecektirs?,
1IV. KAZA SONRASI ACILAN DAVALAR

A) OLUM VE BEDENSEL ZARARLAR iLE ESYA ZARARLARI
ICIN ACILAN DAVALAR

Independenta deniz kazasinin ardindan meydana gelen 6lim ve bedensel
zararlar ile esyaya gelen zararlar sebebiyle hem ceza hem de hukuk da-

valar1 a¢ilmistir. Kazanin ardindan agilan ceza davasinda, ¢catmada ylizde

81 2003 Tamamlayict Fon Protokolii, 03/03/2005 tarihinde yiiriirliige girmis olup,

Tiirkiye 10/09/2012 tarihli ve 2012/3717 sayili Bakanlar Kurulu Karari ile 2003
Tamamlayic1 Fon Protokoliine katilma karar1 almus, protokoliin Tiirkge ve Ingilizce
metinleri yayimlanmistir: Bkz. 10/10/2012 tarihli ve 28437 sayili1 RG.

2010 HNS Protokolii heniiz yiiriirliige girmemis olup, Tiirkiye 03/07/2017 tarihli ve

2017/10522 sayili Bakanlar Kurulu Karari ile 2010 HNS Protokolii’ne katilma kara-

11 almis, protokoliin Tiirkge ve Ingilizce metinleri yayimlanmistir: Bkz. 31/07/2017

tarihli ve 30140 sayili RG.

8 Bkz. An Overview of International Convention on Liability and Compensation for
Damage in connection with the Carriage of Hazardous and Noxious Substances by
Sea, 2010, s. 2, <https://www.hnsconvention.org/wp-content/uploads/2019/04/
HNS-Convention-Overview_e.pdf> -et. 14/01/2021; Demir, “Tiirkiye’nin Yeri”, 134.
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doksan kusurun Evrialy gemisinde, yizde on kusurun Independenta ge-
misinde oldugu kabul edilmistir®. Mahkeme tarafindan, Yunan gemisi
Evrialy’nin kaptan1 Alekos Adamopoulos ve yedi miirettebati hakkinda,
“dikkatsizlik, ihmal, uluslararas1 seyir kurallarma uymama, Istanbul’un
giivenligini tehlikeye atma, Independenta gemisindeki kirk U¢ kisinin
6lumune sebep olma” gibi suclar nedeni ile tutuklama karar1 verilmistir.
Yedi ay suren yargilama sonucunda, Kaptan Alekos Adamopoulos hak-
kinda yirmi ay hapis cezasi verilmis, fakat tutukluluk stresi ve iyi hali
degerlendirilip cezas1 850 dolar para cezasina ¢evrilerek serbest birakil-
mistir®®. Ayrica, Independenta gemisinin donatami, Evrialy gemisinin
donatan1 aleyhine tazminat davasi agmistir. A¢ilan davada, Evrialy ge-
misinin donataninin Independenta gemisinin donatanina 120 milyon TL
tazminat 6demesine hiikkmedilmistir. Ancak, Evrialy gemisinin donatani,
Yunanistan’da tek gemisi olan kiiglk bir sirket oldugundan, bu para tah-

sil edilememistir®®.

Agilan davalar sonucunda Independenta gemisinin tekne sigortasi bu-
lundugundan, sigorta kapsaminda Independenta gemisinin donataninin
geminin kullanilmaz héle gelmesi sebebiyle ortaya ¢ikan zarari karsi-
lanmistir. Yine Independenta gemisi Ingiliz hukukunda Koruma ve
Tazmin Sigortast (Protection and Indemnity Insurance) olarak anilan
kullip sigortasina da sahip oldugundan, kaza sonucunda Turk devleti ve

zarar goren diger tguncl kisilerin kullip sigortast kapsaminda tazminat

8  Karayalgm, Meseleler, 153.

8 stikbal, 137; Yal¢mer, S.: “Romen Tankeri En Az Iki Hafta Daha Yanacak”, Cum-
huriyet Gazetesi, 5 Aralik 1979, s. 5; Giindiiz, S.: “Bogaz’da ‘Independenta’ Diye
Bir Ada”, Cumhuriyet Gazetesi, 21 Subat 1987, s. 7.

8 Gunduz, 7.
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almasi gundeme gelmistir. Ancak tek gemili kiclk bir sirket olan Evri-
aly gemisi donataninin Kulip sigortasi yaptirmamis olmasi sebebiyle,
donatan, Turkiye ve zarar goren diger Ucuncl kisiler Evrialy gemisinin

donatanindan herhangi tazminat alamamislardir®’.
B) DENIiZ KIRLILiGi SEBEBIYLE ACILAN DAVALAR
1- Genel Olarak

Ceza ve hukuk davalar1 diginda kaza dolayisiyla, zarara ugrayan farkli
kisilerce, kazaya sebep olan gemilerin donatanlar1 aleyhine, ¢cok sayida
tazminat davasi acilmistir®. Hazine tarafindan acilan 22 milyar 65 mil-
yon 229 bin TL tutarindaki tazminat davasi, agilan tazminat davalari
arasinda en yuksek meblagli olanidir. S0z konusu tazminat davasinin asil
konusunu kazanin sebep oldugu “deniz kirliligi” olusturmaktadir. Dava-
da, esas olarak, denize dokilen petrolin Marmara Denizi’ndeki dogal
hayata ve su drunlerine verdigi zarar tazmini istenmektedir. Ayrica bu
davada farkli kuruluslarin yangin ve patlama sebebiyle gordukleri zarar-

larin tazmini de talep edilmistir®.

Petrol kirliligine yol agan deniz kazalarindan dogan zararlarin etkili bir
sekilde tazmin edilebilmesi igin sigorta Gnemli bir rol oynamaktadir. Bu
konuda taraf olunan uluslararasi s6zlesmelerdeki hukimlerin yani sira,
Turk Bogazlari’ndan gegen gemilerin sorumluluk sigortasinin bulunmasi

gerektigine iliskin Tlrk hukukunda da dizenlemeler yapilmistir. Nite-

8 Aybay, 2.
8 Aybay, G.: “Petrol Nakli ve Bogazlar”, Cumhuriyet Gazetesi, 12 Agustos 1993, s. 2.
8 Guinduz, 7.
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kim yakin tarihte yayimlanan 2019 tarihli Turk Bogazlari Deniz Trafik
Diizeni Yonetmeligi® ne iliskin Uygulama Talimati’nin®* 12. maddesi
ile de Tirk Bogazlari’ndan gecen gemilerin sorumluluk sigortasinin bu-
lunmasi gerektigi belirtilmektedir®2. Buna gére 300 grostonun tizerindeki
gemiler bakimindan gevreye verilen zararlarin tazmini amaciyla kuliip
sigortas1 policesine sahip olma sarti aranmaktadir. Kazanin ginimuzde
gerceklestigi tahayyiil edildiginde Evrialy gemisinin sorumluluk sigorta-
st bulunmadan Tirk Bogazlari’ndan gegisi mimkin olamayacagindan,
zarar gorenlerin zararlarinin sigorta kapsaminda kargilanmasi ihtimali

olabilecekti.
2- Balik¢ilik Davalar
a) Genel Olarak

Independenta deniz kazasinin neden oldugu deniz kirliligi Istanbul Bo-
gaz1 ve Marmara Denizi’ndeki balik¢ilik faaliyetlerini olumsuz etkile-
mistir. Balik¢ilarin gegim kaynagini olusturan balik tutma faaliyetleri,
denize yayilan petrol sebebiyle sekteye ugramistir. Petrol kirliligi balik-
c¢ilarin balik tutma alanlarin1 kaybetmelerine, glinlerce ¢alisamamalarina

ve nihayetinde pazardaki balik fiyatlarmin diismesine sebep olmustur.

% Bkz. 15/08/2019 tarihli ve 30859 sayili RG.

%1 Ulastirma ve Altyapt Bakanligi Kiyr Emniyeti Genel Miidiirliigii tarafindan
23/08/2019 tarihinde yayimlanan Uygulama Talimati i¢in bkz. <https://www.
kiyiemniyeti.gov.tr/AnnouncementDetail/179/TURK-BOGAZLARI-DENIZ-
TRAFIK-DUZENI-YONETMELIGI-UYGULAMA-TALIMATI> - et. 02/01/2021.
Benzer sekilde 2010 tarihli Deniz Alacaklarina liskin Gemilerin Sigortalandirilma-
s1 ve Denetlenmesi Hakkinda Yonetmelik m. 5 (Bkz. 14/10/2010 tarihli ve 277759
sayili RG); 2015 tarihli Deniz Ticaret Filosunun Gelistirilmesi ve Gemi Insa Tesis-
lerinin Tesviki Hakkindaki Kanununun Uygulanmasi Hakkinda Yonetmelik m. 5
(Bkz. 28/05/2015 tarihli ve 29454 sayili RG).
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Ayrica balik¢1 aglari ve tekneleri de kaza sonrasi yasanan yangin ve pet-
rol kirliligi sebebiyle kullanilamaz hale gelmistir. Balikgilar kazanin
cevresel etkileri sebebiyle yoksun kalinan karlar1 ve maddi zararlarinin

tazmini istemiyle Tiirk mahkemelerine bagvurmuslardir®,

Kazadan sonra farkli tarihlerde mahkemelere yapilan basvurular sonu-
cunda verilen kararlarda balik¢ilar lehine tazminata hiikkmedildigi gordl-
mektedir®. Istanbul Bogazi’nda yasanan deniz kazalar1 balik¢ilik faali-
yetleri icin ciddi tehdit olusturmaktadir®. Balik¢ilarin lehine verilen
kararlar bundan sonraki olaylarda da emsal teskil etmesi bakimindan
onemlidir. Ancak her ne kadar balik¢ilar lehine hilkiim kurulmus olsa da
balik¢ilik endustrisinin gergek zararinin hesap edilmesi son derece zor-
dur. Zira kazang kaybinin hesab1 bakimindan mahkemelerce ortalama bir
deger dikkate alinmaktadir. Bu sebeple kazalarin dnlenmesine yonelik
alinacak tedbirler, kaza sonrasi zararin tazmininden daha blylik 6nem

tasimaktadir.

b) Kadikoy 2. Asliye Hukuk Mahkemesi Tarafindan Verilen
05/06/1985 Tarihli Karar

Independenta deniz kazasi sonrasinda balik¢ilik faaliyetlerine iligkin
verilen Kkararlar, 6zellikle sorumluluk rejimi sisteminin degerlendirilme-
sinde 6nem tasimaktadir. Calismanin bu kisminda s6z konusu kararlar-

dan birini teskil eden ve metnine ulasilabilen “Kadikoy 2. Asliye Hukuk

9 Qztiirk - Balcioglu, 189.

% 25/03/1987 tarihli karara iliskin degerlendirmeler igin bkz. Oztiirk - Balcioglu, 189.
05/06/1985 tarihli karar ise ¢alismanin devaminda incelenmektedir.

% Qztiirk - Balcioglu, 189.
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Mahkemesi’nin 05/06/1985 tarihli ve E. 980/952, K. 985/435 sayil1 (ya-
yimlanmamus) karar1” kazanin gevresel etkilerinden dogan zararlara ilis-

kin sorumluluk rejimi cercevesinde degerlendirilmektedir®.

Independenta deniz kazasindan sonra, Romen tankerinden denize doki-
len ham petrol, dalga ve akintilarla birlikte yayilarak, Marmara Denizi
ve Istanbul Bogazi’nin hemen hemen her tarafini etkilemistir. Bu durum,
209 balike1 tarafindan kazadan sonra balik tutmadiklari en az altmig giin
icin ve denize yayilan petrolden dolayr meydana gelen tekne ve balikgi-
lik malzemelerindeki hasar icin®” 14/11/1980 tarihinde hem Independen-
ta gemisinin hem Evrialy gemisinin donatanlar1 aleyhine tazminat davasi

agmalarina yol agmustir.

Davalilardan, Evrialy gemisi donatanina tebligat yapilamamis, daha son-
ra da davacilar Evrialy donatanina iliskin davalarimi geri almislardir.
Independenta gemisinin donatani ise davanin reddini talep etmistir. Da-
vali 6ncelikle kazada ceza davasiyla da kabul edildigi gibi Evrialy gemi-
si kaptanmin kusurlu oldugunu belirtmistir®®. Independenta gemisi kap-

% Soz konusu karar temyiz edilmis ve Yargitay 11. HD’nin 22/07/1986 tarihli E.
1986/15057, K. 1986/842386 sayili (yayimlanmamis) karariyla aynen kabul edile-
rek onanmustir.

Toplam zararlari, 15.206.270 TL olarak belirlenmistir. Balik¢ilarin bir giinliik asga-

ri kazanci 1000 TL olarak kabul edilmis ve 60.000°er TL’lik tutar 60 giin boyunca

balik tutamadiklar1 igin yoksun kalinan kazang ile her birinin tekne ve av malzeme-
lerinde meydana gelen ayr1 ayr1 zararlarin toplami alinarak toplam zarar miktar1 bu-

lunmustur: Bkz. Kadikoy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E. 980/952, K.

985/435 sayil1 (Yayimlanmamig) Karari, s. 5.

% Davada, kesinlesen Kadikdy 1. Agir Ceza Mahkemesi, 18/06/1980, E. 1979/138, K.
1980/131 karar1 sonucunda kazanin gerceklesmesinde ylizde doksan kusurlu bulu-
nan Evrialy gemisi ile yiizde on kusurlu bulunan Independenta gemisi bakimindan
kusur oranlarina itiraz edilmediginden mahkemece kusur oranlarmin ayrica tespiti-
ne gerek goriilmemistir: Bkz. Kadikoy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E.
980/952, K. 985/435 sayili (Yayimlanmamig) Karari, s. 6.
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tanina ¢ok az kusur yuklenebilse dahi, ETTK’nin 947 ve 948. maddeleri
geregi, gemi ve navlun alacagimin degeri ile donatanin sinirli sorumlulu-
gu s6z konusu oldugunu ifade etmistir. Davali, Independenta gemisinin
degerini tamamen yitirdigini ve bundan dolay1 da davacilarin zarar1 sabit

olsa da bile davanin reddi gerektigini iddia etmistir®®.

Mahkeme 0Oncelikle, baska bir mahkemede goriilen davada, Independen-
ta gemisinin hurda degerinin bulunduguna ve Independenta gemisinin
donatanlarinca navlun degerinin de bildirilmis olduguna binaen gemi ve
navlun degerinin toplamda 492.484.717 TL olarak kabullnun gerektigini

ifade etmistir'®

. Dolayisiyla hurda degeri bulunan geminin degerini ta-
mamen yitirmedigi ve tazminat isteminin s6z konusu degerin altinda
olmasindan bahisle yargilamaya devam edilmistir. Ancak mahkeme so-
rumluluk smirmi kararda tartismakla birlikte, olayda donatanin siirl
degil smirsiz sorumluluguna iligkin esaslarin uygulanmasi gerektigine

kanaat getirmistir'%®,

Mahkemece, EBK’nin 55. maddesinde diizenlenen adam ¢alistiranin
sorumlulugu hakkindaki hilkme gidilmesine imkén taniyan ve bu takdir-

de sorumlulugun simnirsiz olmasi gerektigini savunan goriise Ustinlik

% Bkz. Kadikdy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E. 980/952, K. 985/435
sayili (Yayimlanmamig) Karari, s. 5.

Istanbul 3. Ticaret Mahkemesi'nde TCDD vyollarmin zararindan dolayr gériilen
davada, davali Independenta gemisinin donataninin vekilleri, gemi ve navluna ilis-
kin bu toplam degeri kendileri bildirmislerdir. Dava sonunda, 6.212.341.75 TL’nin
tahsiline karar verilmistir. Davacilarin talep ettikleri tutar, gemi ve navlun degerinin
altinda kaldigindan, smirli sorumluluk kabul edilse bile bu talep tutarina aynen
hiilkmetmek gerekir: Bkz. Kadikdy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E.
980/952, K. 985/435 sayili (Yayimlanmamig) Karari, s. 7.

101 Bkz. Kadikdy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E. 980/952, K. 985/435

sayil1 (Yayimlanmamig) Karari, s. 6 vd.
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taninmustir. Bu konuda, gerek ulusal gerek uluslararasi kararlara ve dokt-
rindeki yazarlarin goriislerine yer veren mahkeme, hidrokarburle kirlen-
meden dogan zararlarin ETTK nin 947. maddesinde 6ngorilen zararlar-
dan farkli oldugu ve hidrokarburlerle deniz kirlenmesinden dogan zarar-
lar ve nikleer zararlardan dolayr sorumluluk icin kanunda “ortiilii bir
bosluk” oldugunu ifade etmistir'®2. Bu gizli bosluk sebebiyle, genel hii-
kiim olan EBK’nin 55. maddesine dayanilmasi gerektigine karar vermis-
tir. En nihayetinde mahkeme, olayda, donatanlarin ortaya ¢ikan zarardan
dolay1 sinirsiz sorumlu olduklart sonucuna varmistir. Ayrica mahkeme,
burada, dolayli olarak ugranilan zararin da talep edilebilecegini ve somut
olayda ¢atma ile balikg¢ilarin ugradig: zarar arasinda uygun illiyet bagi-

nin bulundugunu belirtmistir'®,

Mahkeme, bu tir olaylarda zincirleme sorumluluk kurallarinin uygula-
nacagini, yani, davacilarin zararmin tamamini davalilarinin herhangi
birinden isteyebilecegini ve davalilarin da birbirlerine riicu hakk: bulun-
dugunu ifade etmistir. Zaten olayda, Evrialy gemisi donatani hakkindaki
dava geri alinmistir. Sonugta, mahkemece davacilarin, toplam 15.206.270
TL’yi, davali Independenta donatanindan tahsiline hilkmedilmistir'%*,

102 By goriise gore, ETTK m. 947 - 948°nin hazirlandid1 dénemlerde hidrokarbiirlerle
yani ham petrol, fuel oil, dizel gibi maddelerle deniz kirlenmesi ve nikleer zararlar
sorunu ortaya ¢ikmamigtir. Dolayisiyla ETTK m. 947 - 948 bu sorunlar dikkate
alinmadan hazirlanmistir. Béyle bir durumda “ortiilii bir bosluk™ s6z konusu olup
bunun amagsal yorumla doldurulmasi, yorumlamada tarihi gelisim sosyal ve eko-
nomik degisimlerin gz Oniine alinmasi1 gerekir: Bkz. Kadikdy 2. Asliye Hukuk
Mahkemesi, 05/06/1985, E. 980/952, K. 985/435 sayili (Yayimlanmanmus) Karari, s. 7 vd.

103 Bkz. Kadikdy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E. 980/952, K. 985/435
sayil1 (Yayimlanmamig) Karari, s. 9.

104 Bkz. Kadikdy 2. Asliye Hukuk Mahkemesi, 05/06/1985, E. 980/952, K. 985/435
sayili (Yayimmlanmamig) Karari, s. 13.
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V. KAZANIN SEYRUSEFER KURALLARINA ETKISI

A) MONTRO BOGAZLAR SOZLESMESI’NIN GUNDEME
GELMESI

Independenta deniz kazasinin yarattigi Kirlilik ve uzun sure sondurtle-
meyen yangin sebebiyle ortaya ¢ikan zararlar, Tlrk kamuoyunun dikka-
tini Tirk Bogazlari’na ¢ekmistir!®. Tiirk Bogazlari’na iliskin temel dii-
zenleme niteliginde olan Bogazlar Rejimi Hakkinda Montreux’de 20
Temmuz 1936 Tarihinde imza Edilen Mukavelename (“Montrd Bogaz-
lar So6zlesmesi”)!% esasen bir uluslararas1 glivenlik sézlesmesi niteligi
tasimakta ve bu dogrultuda seyrisefere iliskin diizenlemeler icermekte-
dir'®’. Montrd Bogazlar Sozlesmesi’nde ticaret gemileri ve savas gemile-
ri icin Bogazlar’dan gecis rejimleri 6ngoriilmiistiir. Independenta deniz
kazasin1 takiben Montré Bogazlar Sézlesmesi’nde ongorilen gecis re-
jimleri gergevesinde “kilavuzluk” ve “zorunlu sorumluluk sigortasi”

konular1 degerlendirilmistir.

Montré Bogazlar S6zlesmesi’nin ticaret gemilerinin baris zamanindaki
gecis rejiminin diizenlendigi 2. maddesine ve ticaret gemilerinin savas
zamaninda Tiirkiye’nin savasin disinda oldugu héllerdeki gegis rejiminin

diizenlendigi 4. maddesine gore, ticaret gemileri icin “kilavuzluk!®® ihti-

105 Ozersay, K.: Tiirk Bogazlarindan Gecis Rejimi, Ankara 1999, s. 21; Istikbal, 137.

196 Tiirkiye tarafindan, 3056 sayili Kanun ile 31/07/1936 tarihinde onaylanmstir: Bkz.
05/08/1936 tarihli ve 3374 sayilt RG.

107 Karan, H.: “Tiirk Bogazlarinin Hukuki Statiisii”, 80. Yilinda Montreux Tiirk Bogaz-
lart Konvansiyonu (9 - 10 Kasim 2016), Bahgesehir Universitesi, Istanbul 2017, s.
431 vd.

108 Kilavuzluk hizmetleri, “... seyir esnasinda akint, riizgar ve diger etkenlerle bera-
ber tehlikeli ve yiiksek risk iceren bogaz, gecit kanal, korfez, liman ve benzeri dar
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yari nitelik tasimaktadir®®

. Montré Bogazlar S6zlesmesi’nin 6. madde-
sine gore Tirkiye’nin kendini pek yakin savas tehdidi altinda hissettigi
zamanlarda ise kilavuzluk mecburi kilinabilmektedir. Dolayisiyla Bo-
gazlar’dan gecen ticaret gemilerinin kural olarak kilavuz alma zorunlu-
lugunun bulunmadig: kabul edilebilir. Independenta deniz kazas1 sonra-
sinda ilgili hikumlerin, artan deniz trafigi ve tankerlerin biytyen tonaj-
lar1 karsisinda eskimis oldugu giindeme gelmistir!*®. Deniz kazalarmin
blyuk ¢ogunlugunda, ¢atisan gemilerin kilavuzsuz ya da yalniz birinin
kilavuzlu oldugunun gorilmesi, kilavuzlugun kazalar1 6nleyici bir etki-
sinin oldugunu ortaya koymaktadir. Bu gercevede, Independenta deniz
kazasindan sonra, tum gemiler icin “mecburi kilavuzluk” getirilmesi
gerekliligi tartisilan konulardan biri olmustur!'!. Her ne kadar Montro
Bogazlar S6zlesmesi’nin guncellenmek amaciyla glindeme getirilmesin-
den kagimilmak istenmis ise de'? ginimiizde kilavuzluga hikumler
2019 tarihli Turk Bogazlart Deniz Trafik Dlzeni Yonetmeligi’nde yer
almistir. Kilavuzluk ihtiyari olarak kalmakla birlikte, Yo6netmeligin 28.

maddesinde Tiurk Bogazlari’'ndan gegis yapacak gemilerin deniz ve cev-

suyollarinda gemilerin ve diger deniz tasitlarinin emniyetli seyrini saglayan, ozel
bilgi ve deneyimine sahip kilavuz kaptanlarca verilen hizmetler ...” olarak tanim-
lanmaktadir: Bkz. Ece, N. J.: “Kilavuzluk Hizmetlerinin Deniz Emniyetine Katkist:
Istanbul Bogazi’'nda Kazaya Karisan Gemiler ile Kilavuz Kaptan Almalari Arasin-
daki Tliskinin Analizi”, JEMS, 2016, C. 1V, S. 1, s. 3 vd (“Kilavuz”).

109 Ece, N. J.: “Istanbul Bogazi’ndaki Deniz Kazalar1”, Ece, N. J. (ed.): Tiirk Bogazla-
r1, Istanbul 2011, s. 283 (“Deniz Kazalar1™).

110 Sirmen, A.: “Independenta’nin Alevleri”, Cumhuriyet Gazetesi, 17 Kasim 1979, s. 3.

11 Ece, “Kilavuz”, 4; Aybay, G. - Akten, N.: “Tiirkiye’de Deniz Kazalar1”, Sorumluluk

ve Sigorta Hukuku Ag¢isindan Tiirkiye’'de Deniz Kazalar: Sempozyumu (13 - 15

Ekim 1982), Ankara 1983, s. 24.

Zira, Sozlesme’nin giincellenmek tizere giindeme getirilmesi diger devletlerce Steki

maddelerin de giiniin kosullarina uydurulmas: gerektigi yolunda bir iddiay1 ortaya

c¢ikarabilirdi: Bkz. Sirmen, 3.
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re giivenligi bakimindan kilavuz alinmasi 0nemle tavsiye edilmektedir.
Turk Bogazlar1 Bolgesi’ndeki kilavuzluk hizmetlerine iliskin usul ve
esaslar hakkindaki hiikiimler ise 2020 tarihli Kilavuzluk ve Rémorkorcu-

lik Hizmetleri Hakkinda Y6netmelik'®’de yer almaktadur.

Kazada yiizde doksan kusurlu bulunan Evrialy gemisinin sorumluluk
sigortasinin bulunmamasi, Montrd Bogazlar Sozlesmesi gergevesinde bu
konunun da ele alinmasma yol agmistir. Esasen Montr6 Bogazlar S0z-
lesmesi zorunlu sorumluluk sigortasina iliskin herhangi bir hiikiim ihtiva
etmemektedir. Ancak Turk Bogazlar (zerindeki mutlak egemenliginin
bir sonucu olarak Tlrkiye, bu konuya iliskin de dizenleme yapma hak-
kina sahiptir'!*, Giintimiizde gerek taraf olunan uluslararasi sézlesmeler-
de gerekse i¢ hukuk diizenlemelerinde Turk Bogazlari’'ndan gegiste So-

rumluluk sigortas1 yaptirma zorunlulugu 6ngortilmektedir!®,

B) HAZIRLANAN KANUN TASARILARI

Independenta deniz kazasi, Canakkale ve Istanbul Bogazlari’nda navi-
gasyon sorunlarinin hilkiimet diizeyinde ele alinmasina sebep olmustur.
Bu dogrultuda daha dnce de belirtildigi Uzere 28 Kasim 1980 tarihinde
“Bogazlarda Navigasyonun Hukuki, Idari ve Teknik A¢idan Yeniden
Dizenlenmesi Komisyonu” ¢alismaya baglamistir. Bu olusturulan ko-
misyonun, “Hukuki Tedbirler Alt Komisyonu”, ilgili resmi kuruluslarin
temsilcileriyle yogun bir calisma yaparak Uc¢ farkli kanunda yapilacak

degisiklik ve ilavelerle ilgili taslaklari olusturmus ve bu taslaklar, o za-

113 Bkz. 08/01/2020 tarihli ve 31002 say1li RG.
114 Karan, 437 vd.
115 Ornegin, bkz. asagida baslik V/B.
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manki Huklmet tarafindan benimsenerek, Milli Glvenlik Konseyi’ne
sunulmus oradan da Danisma Kurulu’na gonderilmistir''®. Bu dogrultu-
da, 4922 sayili Denizde Can ve Mal Koruma Hakkindaki Kanunu’na®'/
Dort Ek Madde Eklenmesi Hakkinda Kanun Tasarisi1 ve 618 sayili Li-
manlar Kanunu*'®’nun Bazi Maddelerinin Degistirilmesi ve Bu Kanuna

Dort EK Madde Eklenmesi Hakkinda Kanun Tasaris1 hazirlanmastir.

4922 sayili Denizde Can ve Mal Koruma Hakkindaki Kanunu’nda ya-
pilmas1 6ngorulen degisiklik, temel olarak Turk liman smirlart iginde
kalan alanlardan gececek her geminin; cuncl kisilere kars: da sorumlu
olabilmesini saglayacak bir sorumluluk sigortasi yaptirmis olmasini veya
teminat vermesini zorunlu tutmaya yoneliktir. Sigorta ve teminata iliskin
gerekli bildirimlerin Liman Baskanligi’na yapilmasi, ayrica bunlara ilis-
kin belgelerin de yine aym sekilde Liman Baskanligi’na sunulmasi'®
zorunlu tutulmustur. Ote yandan, zarar goren kisilerin, dogrudan sigorta-

clya veya teminat verene basvurabilecekleri de acikca diizenlenmistir!?°,

618 sayili Limanlar Kanunu’na iligkin tasari ile ise deniz kazalarin1 6n-

leyici hiikiimler getirilmek istenmistir. Buna iligkin ilk diizenleme Liman

116 Bkz. Prof. Dr. Yasar Karayalcin’in Acilis Konusmasi, Sorumluluk ve Sigorta Huku-
ku Ag¢isindan Tiirkiye’'de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982), Ankara
1983, s. XII; Karayal¢in, “Montreux”, 3.

117 Bkz. 14/06/1946 tarihli ve 6333 sayil1 RG.

118 Bkz. 20/04/1925 tarihli ve 95 sayili RG.

1194922 say1li Denizde Can ve Mal Koruma Hakkindaki Kanun’da degisiklik yapilma-
st hakkindaki tasarmin gerekgesinde, gemilerin esasen sorumluluk sigortalarinin ol-
dugu ancak bunlarin iilkemiz Liman Baskanliklari’na veya yetkili makamlara ibraz
edilmelerini temin eden yasal diizenlemeler bulunmadigi, iste bu tasariyla bu eksik-
ligin giderilmek istendigi ifade edilmistir: Bkz. Akin, M. Z. - Yazici, M.: “Donata-
nin Akit Dis1 Sorumlulugu ve Sigorta”, Sorumluluk ve Sigorta Hukuku Agisindan
Tiirkiye 'de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982), Ankara 1983, s. 280.

120 Giindiiz, 2; Akin - Yazici, 279 vd.
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Bagkanliklari’n1 ¢esitli konularda yetkili kilmaya iliskindir. Buna gore,
“... deniz trafiginin sikisik olmasi veya sis, firtina, deniz kazas: gibi can
ve mal giivenligi bakimindan tehlikeli gorilen hallerde... ”, Liman Bas-
kanliklari, limanlara ve liman simirlaria giris veya liman sinirlart iginde
kalan alanlardan gecis ve limanlardan hareketin tarih, zaman ve sirasini
tespit etmeye ve ilan etmeye yetkili kilinmistir. Hemen ardindan ise bu-
nun dolayli yaptirimi diizenlenmistir. Gemiler limanlara giris ¢ikis veya
liman smurlart igerisinde kalan alanlardan gegis icin ilgili makamlara
yeterli sure dncesinde bildirimde bulunmazlarsa veya bildirimde bulunu-
lup bulundugu bildirime uymazlarsa veya Liman Baskanliklari tarafin-
dan can ve mal giivenligini saglamak amaciyla yapilacak tarih, zaman ve
siraya iliskin bildirime uymazlarsa, yaptirimla karisilacaklardir. Yapti-
rim, bu gemilerin sebep olduklari zararlarda kaptanin kusurlu sayilmasi
seklindedir!??.

Tasarilara iliskin yapilan tartismalar ve Ozellikle sorumluluk sigortasi
yaptirma zorunluluguna yonelik getirilen elestiriler sonucunda tasarilar
kanunlasamamis, sonrasinda da yeni bir diizenleme hazirlanip ilgili ma-
kamlara sunulamamistir'??, Daha sonralar1 taraf olunan uluslararasi soz-
lesmelerden Ornegin, 1992 Hukuki Sorumluluk Soézlesmesi’nin VII.
maddesinde ve i¢ hukuk duzenlemelerinde 6rnegin, Deniz Alacaklarina
Iliskin Gemilerin Sigortalandirilmas: ve Denetlenmesi Hakkinda Yo6-

netmelik'?®, Denizyolu ile Yapilacak Duzenli Seferlere Dair YG6netme-

121 Aybay - Akten, 26.
122 Karayalgin, “Montreux”, 3.
123 Bkz. 14/11/2010 tarihli ve 27759 sayili RG.
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lik'?* ve 2019 tarihli Tlrk Bogazlar: Deniz Trafik Dlzeni Yonetmeligi
Uygulama Talimati’nda zorunlu sorumluluk sigortas1 kabul edilmistir.
Zarar gorenlerin dogrudan sigortaciya basvurmak seklindeki dogrudan

dava hakki ise TTK’nin 1478. maddesi ile mimkun kilinmistir.
C) 1982 TARIHLI ISTANBUL LIMAN TUZUGU’NUN KABULU

Independenta deniz kazasi sonrasi, Bogazlar Bolgesi’nde seyrisefer gii-
venliginin saglanmasiin gerekliligi ortaya ¢ikmistir. Bunun sonucunda
kabul edilen “1982 tarihli Istanbul Liman Tiiziigi!?®®” hem bu konuda
atilan bir adim olmus hem de bundan sonraki stregte Bogazlar Bolgesi

ile ilgili diger diizenlenmelere'?® onciliik etmistir?’.

1982 tarihli milga istanbul Liman Tiiziigii kapsaminda gidis - gelis yon-
leri, benzer uluslararas1 su yollarinda uygulanmakta olan kurallarlal?®
belirli 6lclide uyumlastirilmistir. 1982 tarihli miilga Istanbul Liman Ti-
ziigii’niin 10. maddesi uyarinca, daha 6nce geminin gidis yoniine gore
sol sahil tarafinda bulunan trafik seyir yonu, sag sahil tarafina aktaril-

m1§t1r129.

124 Bkz. 25/11/2010 tarihli ve 27766 sayili RG.

125 Bkz. 21/04/1982 tarihli ve 17671 sayili RG.

128 Tiirk Bogazlari’mn ihtiyaglari karsisinda yetersiz kalmasi sonucu sonraki yillarda
yeni diizenlemeler yapilmistir: Bkz. Ozersay, 123. Bogazlarla ilgili sonraki diizen-
lemeler; 1994 tarihli Miilga Bogazlar ve Marmara Bdlgesi Deniz Trafik Diizeni
Hakkinda Tiiziik (Bkz. 21/06/1994 tarihli ve 21815 sayilt RG), 1998 tarihli Miilga
Tiirk Bogazlar1 Deniz Trafik Diizeni Tiiziigl (Bkz. 06/11/1998 tarihli ve 23515 sa-
yilit RG) ve 2019 tarihli Tiirk Bogazlar1 Deniz Trafik Diizeni Y6netmeligi.

127 Gzman, A.: Deniz Hukuku, C. I, Ankara 2006, s. 407 (Deniz Hukuku).

128 Bkz. COLREG m. 10.

129 Bzman, Deniz Hukuku, 407.
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Istanbul Bogazi’ndaki seyir, can, mal ve gevre giivenligini saglamak ve
deniz trafigini diizenlemek amaciyla yillar icerisinde farkli “seyir diizen-
leri” benimsendigi goriilmektedir®°. istanbul Bogazi’nda “sol seyir dii-
zeni”, 1934 ila 1982 tarihleri arasinda uygulamaya konulmustur. Sol
seyir dizeninin Istanbul Bogazi’nin fiziksel Gzelliklerine genel olarak

131 artan gemi trafigi sebebiyle

uygun oldugu degerlendirilse de iki yerde
capraz gegislerin siklikla olmasi kaza olasiligini arttiriyordu. Bu nedenle,
Independenta deniz kazasindan sonra, 1982 yilindan itibaren, “sag seyir

diizeni” uygulamasina gegilmistir'>2,

Guniimuzde, Turk Bogazlari’nda, sag seyir rejimi icinde, “Trafik Ayrim

Diizenleri” tesis edilmis ve uygulanmaya devam etmektedir!33

. Ayrica
“trafik ayriminda seyir zorunlulugu” sisteminin benimsenmesi ile gemi-
lerin kendi hatlar1 icerisinde seyri zorunlu tutulmustur'®. Bu sistem,

deniz kazalarinin azalmasina ve Bogaz giivenligini saglamaya yoneliktir.

Istanbul Liman bolgesinde seyreden gemilerin yiilksek hiz yapmalari
nedeniyle olusan deniz kazalarinin 6nlenmesi amaciyla, 1982 tarihli
milga Istanbul Liman Tiiziigii’niin 14. maddesinde, gemilerin Istanbul

Bogazi'ndan gegislerinde, olaganiistii ve zorunlu nedenler olmadikga,

130 Ece, “Deniz Kazalar1”, 283.

181 Bu yerler; “Kizkulesi - Ortakdy Camii ve Tarabya - Umuryeri Sighgt arasi” olarak
belirlenmistir: Bkz. Ece, “Deniz Kazalar1”, 283 vd.

132 Ece, “Deniz Kazalar1”, 283 vd.; Istikbal, 137. Ancak, “Istanbul Bogazi’'nin cografi,
meteorolojik ve oginografik yapisinin bazi kesimlerde sol seyir diizenini zorunlu kil-
digint savunan kilavuz kaptanlar, sag seyir diizenine gecilmesinin eskisi kadar gii-
venli olmayacagint one stirmiistiir”: Bkz. Som, D.: “Kilavuz Kaptanlar Agikladi:
Eski Seyir Diizeni Daha Avantajli”’, Cumhuriyet Gazetesi, 29 Nisan 1982, s. 9.

133 Ece, “Deniz Kazalar1”, 284.

134 Bkz. 2019 tarihli Tiirk Bogazlar1 Deniz Trafik Diizeni Yonetmeligi m. 22.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 629 - 678



670 Independenta Deniz Kazasi

karaya nazaran 10 deniz milinden ¢ok hiz yapamayacagi diizenlenmis-
tir'3. Hiz limiti olarak belirlenen 10 deniz mili, 2019 tarihli Tiirk Bogaz-
lar1 Deniz Trafik Dizeni Yonetmeligi’nin 14. maddesinde de kabul

edilmeye devam etmektedir.
SONUC

Independenta deniz kazasi, kirk U¢ kisinin hayatin1 kaybetmesi ve yarat-
tig1 hasar ile birlikte cevreye yayilan petrolden kaynaklanan ciddi deniz
kirliligi sebebiyle Turk deniz hukuku tarihinde unutulmayacak kazalar-
dan birini teskil eder. Kaza deniz hukukuna 0zgi bir¢cok kurumunun
tartisilmasi1 ve eksikliklerin tespit edilerek ders alinmasi bakimindan
Oonem tagimaktadir. Independenta olayi, deniz kazalarinin 6nlenmesi ve
tazmini konularinda Tirkiye’nin eksikliklerini agik bir sekilde ortaya

koymustur.

Independenta deniz kazasinin hukuki etkilerinin basinda kurtarma ve
enkaz kaldirma kurumlarina iliskin olanlar1 gelmektedir. Kaza, kurtarma
kurumunun deniz kazalarindaki 6neminin farkina varilmasini saglayarak,
TTK’da, Kurtarma Sozlesmesi hikimlerine yer verilmesinde etkili ol-
mustur. Ayrica enkaz kaldirmanin kurtarma kurumundan farklari ile
Turk karasularindaki enkaz kaldirma faaliyetlerinin Kabotaj Kanunu
uyarinca TUrkiye tebaasi tarafindan yapilmasi gerektigi hususu agikliga

kavusmustur.

Kaza sonrasi kirlenme zararlarinin tam ve zamaninda tazmin edilememis

olmasi, konuya iliskin bircok kanun tasarilarinin hazirlanmasina yol ag-

185 Ozersay, 122.
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mistir. S6z konusu tasarilar, kisa siirede kanunlasamamis olmakla birlik-
te ileride yapilacak ¢alismalar i¢in dnemli bir altyap1 olusturmustur. Ka-
za sonrasi yasananlar, Tirkiye’nin petrol kirliliginden dogan zararlara
yonelik tazmin rejimine dahil olmasinda bir hayli sancili slreclerden

gectigini gostermektedir.

Diger yandan, kaza sonras1 seyrlsefer kurallarinin yeterliligi tartisiimas,
1982 tarihli milga istanbul Liman Tiiziigii, seyir diizeni ve diger konu-
larda gunimiz dizenlemelerine temel teskil etmistir. Ayrica, kazanin
Turk Bogazlari’ndan gegiste zorunlu sorumluluk sigortasi bulundurul-

masina iliskin diizenlemelerin kabullinde de etkisi olmustur.

Independenta deniz kazasi, gergeklestigi donemde ciddi boyutlarda Kirli-
lige sebep olan ilk on kazadan biri olmasina ragmen, diinya kamuoyunda
gerekli ilgi ve hassasiyeti gorememistir. Bunda, kazayla ilgili kapsamli
bir kaza arastirma raporunun yayimlanmamis olmasinin etkisi buyuktir.
Tiirkiye’nin kazaya yeterince ilgi gosterememis olmasi, 0 ddnemde igin-

de bulunulan siyasal ve toplumsal karisikliklar sebebiyledir.
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- Ceviri / Translation* -

AN EVALUATION ON LEGAL IMPACTS OF INDEPENDENTA
MARINE ACCIDENT
Res. Asst. Ozgenur KARA BALCIx
ABSTRACT

Independenta marine accident that occurred in the Istanbul Strait is con-
sidered as one of the major marine accidents both in Turkey and in the
world. The effects of marine pollution, which occurred due to the spread
of the oil carried by the Independenta tanker and gave its name to the
accident, continued for many years, are the lack of management in the
post-accident process caused challenges in the salvage and wreck re-
moval activities together with the navigation in the Istanbul Strait was
interrupted. In addition to the environmental pollution caused by the
accident, fishing activities were adversely affected. Many of the crew
died in the accident and the impact of the explosion damaged the sur-

rounding buildings.

In this study, the Independenta marine accident is evaluated in terms of
its legal impacts. In this context, the study aims to clarify the lessons

learned from the accident by Turkey and tries to determine how the re-

Dergide yer alan tiim geviriler bir terciime biirosundan alinmig olup, ¢evirilerden
yazarlar sorumlu degildir.

**Ankara University National Center for the Sea and Maritime Law (DEHUKAM),
Researcher - Ankara University Faculty of Law Department of Maritime Law, Re-
search Assistant, (karabalci@dehukam.org), (ORCID ID: 0000-0002-3511-7802).
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quired legal measures have been taken until now to prevent the reoccur-

rence of such a major accident.

Keywords: Marine Accident, Independenta, Salvage, Wreck Removal,

Oil Pollution Liability Regime, Security of Navigation.

*k*k

INTRODUCTION

The gradual increase and progress in oil transportation by sea causes
marine accidents to increase. Turkey, in addition to the progress in
transportation, is under a great risk concerning marine accidents due to
the structure of the straits. The Istanbul Strait, which is one of the im-
portant waterways, has been an area where marine accidents occur fre-
quently due to being a narrow waterway and having very heavy marine
traffic.

The Independenta marine accident, which comprises the subject of this
study, occurred in the Istanbul Strait in 1979. It is referred to with the
name of the oil tanker Independenta which had continued to burn for a
long time after the accident, caused serious marine pollution with the
spread of the oil it carried, and the wreck of which could not be removed
for years. Both the environmental and the economic effects of the Inde-
pendenta marine accident had continued for many years.

This study aims at evaluating the legal effects were created by the Inde-
pendenta marine accident. To this aim, first, the occurrence and especial-

ly the environmental effects were explained. Later, the problems experi-
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KARA BALCI 681

enced in salvage and wreck removal operations and the legal effects of
the accident on these concepts were addressed. The controversy the In-
dependenta marine accidents caused in Turkish legislation, especially
regarding the liability regime pertaining to the damages by virtue of the
environmental pollution the accident brought about, required the issue to
be evaluated in terms of both the Turkish legislation and the internation-
al conventions. Lastly, the study tried to determine the effects of the In-

dependenta marine accident on navigation regulations.
I. THE OCCURRENCE OF THE ACCIDENT

The Independenta marine accident occurred on 15 November 1979 due
to the collision of the Romanian oil tanker Independenta® and the Greek
cargo Vessel Evrialy?. The Independenta vessel, which set sail from
Libya to Constantia was carrying 94,600 tonnes of crude oil. The cargo
vessel Evrialy set sail for Italy with 7,400 tonnes of steel which she had

loaded from the Zhdanov port of Russia®.

! Independenta tanker; was a new one year old vessel of 147,631 dead weight tonnes
(DWT), which was 283 metres long, 46 metres width and 22 metres depth except
for the superstructures. It was put to sea in 1978 from the Romanian shipyard.: See.
Istikbal, C.: “Tiitk Bogazlar1”, Ece, N. I. (ed.): Tiirk Bogazlar, Istanbul 2011, p.
135. At the date of the accident the Independenta tanker was the largest ship in
Romania.: See. Baylan, U.: “Independenta Tankeri ve Elena Cavusevsku'nun Kade-
ri”, Deniz Haber, 6 October 2011, p. 1, <http://www.denizhaber.com/konuk-
yazar/independenta-tankeri-ve-elena-cavusevskunun-kaderi-h27100.html> - ao.
01/06/2020.

2 Evrialy vessel was a dry cargo vessel of 10,000 DWT: Baylan, 1.

3 De laRue, C. - Anderson, C. B.: Shipping and The Environment, Law and Practice,
2nd Ed., London - New York 2009, s. 285; IMO LEG 87/11/1, August 8, 2003, p.
5; Istikbal, 135; Baylan, 1. Also See 16 November 1979 dated Cumhuriyet Gazete-
si, p. 1 ff.
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682 Independenta Marine Accident

The accidents occurred before the Independenta vessel had arrived at the
point for taking the maritime pilot for the Istanbul Strait, and when the
Evrialy vessel was completing its navigation in the strait. As it was re-
vealed later in the statements given, while Independenta was sailing on
her course, Evrialy, which did not know the Marmara Sea well, was nav-
igating without following a course. Thus, when Evrialy had to manoeu-
vre towards Ahirkapi, she stood off towards Haydarpasa. At this posi-
tion, Evrialy, which had come upon Independenta, signalled the Inde-
pendenta vessel with “two short blasts” with her whistle informing that
she had altered her course to port in accordance with Rule 34(a) titled
Manoeuvring and Warning Signals of the Convention on the Interna-
tional Regulations for Preventing Collisions at Sea, 1972 (COLREG)*
and wanted the Independenta to pass to her starboard. Independenta,
sailing at low speed, responded with a “single short blast” and stated that
it had altered her course to starboard and signalled Evrialy to pass from
her port. Due to failure in agreeing the two vessels, Evrialy fouled into
Independenta in the middle of the port bow and the port amidship. Due
to the collision, which had occurred at 04:35 on 15 November 1979, a
fire started because of metal friction. The crew of the Independenta ves-
sel remained on the board of the vessel and worked for extinguishing the
fire. One hour after the collision, a great explosion occurred on the Inde-

pendenta vessel. The Evrialy vessel was saved by sternway®, however,

4 Turkey by the decision of Council of Ministers dated 12/12/1977, No. 7/14561 took
the decision to participate in the COLREG, and the Turkish and English texts have
been published: See Official Gazette 29/04/1978 dated and No. 16273.

“Sternway”, is a maritime term and it means the reverse turning of the ship’s pro-
peller: See. <https://sozluk.gov.tr> - ao. 01/06/2020.
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due to the oil smudge at the collision point, her paint caught fire and a

fire started on the ship®.

The explosion occurred on the Independenta vessel causing the vessel to
go out of control and drift across the Kadikdy shores. At that moment,
the oil on the ship continued to burn and spread around. Finally, the In-
dependenta vessel drifted to a half-mile off the Haydarpasa jetty and
went aground here. Due to a second big explosion following the ground-
ing of the vessel, the Independenta was split into two. The explosions
continued even days after the accident and the fire was extinguished
definitely by itself on 14 December 1979’. The fire on the Evrialy vessel was
taken under control after the vessel had been towed off Ahirkap: shores®,

As a result of the accident, 43 crew members of the Independenta, who
tried to extinguish the fire instead of abandoning the vessel, died and
only three members could be saved®. There was not any loss of life on
the Evrialy vessel’®. Due to the force of the explosion, the glasses of

many buildings around, including the Topkap: Palace, shattered!!. In

¢ Baylan, 1.

7 See <http:/iwwz.cedre.fr/en/Resources/Spills/Spills/Independenta> - ao. 01/06/2020; De
la Rue - Anderson, 285; Istikbal, 136. On 6 December 1979 a second big explosion
occurred on the Independenta vessel and more oil spilt to the sea in this explosion.:
See Aydin Okur, D.: Deniz Hukukunda Liman Devleti Yetkisi ve Denetimi, Istanbul
2009, p. 79. About the explosions lasting for a long time since Independenta vessel
had only 94,600 tonnes crude oil and the tanks were not full: See Istikbal, 136.

8 Istikbal, 136.

®  Aydin Okur, 79; Joyner, C. C. - Mitchell, J. M.: “Regulating Navigation through the
Turkish Straits: A Challenge for Modern International Environmental Law”, The
International Journal of Marine and Coastal Law, 2002, VVol. X VI, Iss. 4, p. 530.

10 fstikbal, 136; Baylan, 1.

11 istikbal, 136; Kiiciikkaya, A.: “Felaketin Esigindeki Kent Istanbul 2”, Cumhuriyet
Gazetesi, 31 July 2002, p. 9.
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684 Independenta Marine Accident

addition, the maritime transportation had been affected negatively for a

long time due to the inability to remove the wreck of the Independenta

vessel®?,

The environmental effects caused by the spread of oil products into the

sea were defined as follows in the study conducted by the experts fol-

lowing the accident:

“Crude oil leaking from the vessel into the sea caused the sea surface to
be covered with a layer of oil and tar lumps to form. Later this layer of oil
reached the shore and caused the beaches and the shore to get polluted.
The oil primarily affects the marine species with the materials it formed in
the water. It either causes the marine species to die immediately or it
permeates to their tissues via feeding. It is seen that the marine species
found in such a condition often lose their reproductive capabilities, and
other marine species that feed on these species have toxic effects. Cer-
tain elements of the oil products that permeate to the tissues of the ma-
rine species have deleterious effects in all living things that eat them, and

in this respect they have deleterious effects'® on human beings™.”

12
13

14

Aydm Okur, 79.

In the accident, which caused severe marine and air pollution, the particles caused
by the fire increased to 1000 mg per cubic meter. This value is more than four times
the normal value for human health: See Oztiirk, B. - Poyraz, O. - Ozgiir, E.: “The
Turkish Straits: Some Considerations, Threats and Future”, Oral, N. - Oztirk, B.
(ed.): The Turkish Straits Maritime Safety, Legal and Environmental Aspects, Turk-
ish Marine Research Foundation, Istanbul 2006, p. 120; Demir, I.: Nairobi
Sozlesmesi Cergevesinde Enkaz Kaldirma, Ankara 2013, p. 79 (Enkaz Kaldirma),
fn. 232. In addition for the details on the effects of oil pollution on marine environ-
ment Abdullayev, C.: Uluslararasi Hukuk A¢isindan Gemilerden Kaynaklanan Pet-
rol Kirliligi (Yetki - Sorumluluk - Zararin Tazmini), Ankara 2005, p. 39 ff.

For the relevant study see Kender, R.: “Gemilerin Denizleri Kirletmesi Dolayisiyle
Donatanlarin Sorumlulugu”, Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye de
Deniz Kazalari Sempozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 218 ff.
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Comprehensive studies on the environmental effects of the Independenta
marine accident had been continued in the following years®®. The Inde-
pendenta accident is considered to be one of the greatest marine acci-
dents in Turkey and the world regarding the environmental pollution it
caused. The emission of 30,000 tonnes of oil on the Independenta into
the air by burning caused air pollution, and the 60,000 tonnes which

spread into the sea caused marine pollution®® 7

. In the statistical study
conducted in 2019 by the International Tanker Owners Pollution Federa-

tion (ITOPF) on significant oil tanker accidents in the world, the Inde-

15 Since the scope of the study was limited by the legal effects of the accident, studies
on the environmental effects of the accident were also not included. For some of
these studies see Oztiirk - Poyraz - Ozgiir, 120 ff.; Oztiirk, B. - Balcioglu, E. B.:
“Notes on the Fisheries Compensation for the Independenta / Evriali Incident in the
Istanbul Strait, Turkey”, Journal of Black Sea / Mediterranean Enviroment, 2017,
Vol. XXIIl, Iss. 2, p. 187 ff.

16 Mixing of various inputs with sea water in a way that disrupts the natural balance of
the sea creates marine pollution: See Abdullayev, 27; Demir, 1.: “Milletleraras
Deniz Kirliligi Sorumluluk ve Tazminat Rejimi Iginde Tiirkiye nin Yeri”, Ankara
Barosu Dergisi, 2014, Iss. 4, p. 123 (“Tirkiye’nin Yeri”). According to the article
1(4) of the United Nations Convention on the Law of the Sea, 1982 (UNCLOS)
pollution of the marine environment means that “...introduction by man, directly or
indirectly, of substances or energy into the marine environment, including estuar-
ies, which results or is likely to result in such deleterious effects as harm to living
resources and marine life, hazards to human health, hindrance to marine activities,
including fishing and other legitimate uses of the sea, impairment of quality for use
of sea water and reduction of amenities...”: See, from the Turkish text of the UN-
CLOS, Ozman, A.. Birlesmis Milletler Uciincii Deniz Hukuku Konferansi,
Birlesmis Milletler Deniz Hukuku Sézlesmesi, Istanbul Deniz Ticaret Odasi, Istan-
bul 1984, p. 2. Turkey is non-party to UNCLOS. For the English text of the UN-
CLOS, see <http://www. un.org/Depts/los/convention_agreements/texts/unclos/
unclos_e.pdf> - ao. 04/06/2020. Marine accidents are within the scope of ship-
borne pollution, which is one of the sources of marine pollution. According to the
article 221(2) of the UNCLOS, maritime accident in other words maritime casualty
means “... a collision of vessels, stranding or other incident of navigation, or other
occurrence on board a vessel or external to it resulting in material damage or
imminent threat of material damage to a vessel or cargo...”: See Ozman, Sozlesme, 111.

17 Joyner - Mitchell, 530; IMO MSC 71/INF.11, March 18, 1999, p. 3; Aydm Okur, 79.
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686 Independenta Marine Accident

pendenta accident still remains in the first 20 marine accidents®®. When
compared to other important marine accidents'® that had occurred in the
Istanbul Strait, it is seen that the Independenta accident resulted in the
spread of much more crude oil into the sea than other accidents. Thusly,
due to the crude oil spilt because of the accident, the south shores of the
Istanbul Strait were covered with a thick layer of oil. After the accidents,
thousands of fish washed ashore, and the Moda beach was covered with

tar that reached the shore®.
I1. SALVAGE AND WRECK REMOVAL OPERATIONS
A) SALVAGE OPERATIONS
1- In General

Salvage is a maritime law specific concept that cause an exclusive and

majority right for remuneration without the express and reasonable pro-

18 Indeed, if the marine, sea, and air pollution caused by the Independenta accident, is
compared in magnitude with other major marine accidents; Torrey Canyon in 1967
resulted in 119.000 tons of crude oil spreading to the environment, Amoca Cadiz in
1978 287.000 tons, Atlantic Empress in 1979 223.000 tons, Exxon Valdez in 1989
37.000 tons, Erika in 1999 19.800 tons, and Prestige in 2002 resulted in 63.000
tons of oil spreading to the environment.: See ITOPF: Oil Tanker Spill Statistics
2019, p. 6, < https://www.itopf.org/fileadmin/data/Documents/Company_Lit/Oil_
Spill_Stats_brochure_2020_for_web.pdf> - ao. 04/06/2020.

19 Nassia (1994) resulted in spreading of 13,000 tons of crude oil to the environment,

in Volgoneft 248 (1999) 1500 tons of crude oil, in TPAO (1997) 1500 tons of crude

oil spread to the environment: See Ministry of Environment and Urbanisation: Sig-
nificant Marine Accidents in Turkey and the World, 2011, p. 4 ff,
<http://www.cygm.gov.tr/CY GM/Libraries/GuncekBelgeler/Trkiye_ve Diinyadak

i_Onemli_Petrol Kazalari.sflb.ashx> - a0. 04/06/2020.

Davies, P.: “The Nairobi Convention on the Removal of Wrecks, Turkey’s Position

and the Role of Insurers”, Turkish Commercial Law Review Online, 2015, Vol. I, p. 9.
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hibition of the master?!. The salvage operation is defined in Article 1298
of the 6102 Turkish Code of Commerce (TTK)?? 1298 as follows:

“any act or activity undertaken to assist a vessel and any property in

danger in navigable waters”

Providing a qualified salvage service is of great importance in prevent-
ing marine pollution®. With the Independenta marine accident, the im-
portance of a timely and efficient salvage operation had been understood
and the need for encouraging the salvors for preventing threats related to
the environment particularly, was brought to the agenda?. Thus, the
provisions related to salvage in the Articles between 1298 and 1319 of
the TTK were regulated considering this issue. As it is emphasized in the
preamble of these articles, the technical and legal needs that paved the
way to the preparation of the International Convention on Salvage,
1989% are valid for Turkish territorial waters, too. The importance of
preventing environmental pollution, in addition to the salvage of the
vessel and the cargo, has emerged as a result of serious tanker accidents
in the Turkish territorial waters, including the Independenta marine ac-
cident. In addition, the lack of special provisions for the changing needs

in the Salvage Convention in our legislation, could have caused salvors’

2L Demir, 1.: 1989 Londra Konvansiyonu Cercevesinde Kurtarma, Ankara 2010, p. 6
(Kurtarma).

22 See Official Gazette 13/01/2011 dated and No. 27846.

2 Demir, Kurtarma, 16.

24 Demir, Kurtarma, 3.

2 Turkey by the decision of Council of Ministers dated 05/05/2014, No. 2004/6336
took the decision to participate in the International Convention on Salvage with the
reservation, and the Turkish and English texts have been published: See Official
Gazette No. 29/04/1978 dated and No. 16273.
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688 Independenta Marine Accident

aggrievement in many accidents. For this reason, almost all provisions of
the Salvage convention related to private law have been quoted. As seen,
the Independenta marine accident was one of the accidents that caused
the Salvage Convention provisions to be included in our domestic legis-

lation?®.
2- Demands by IPRAS

Although the “Kurtaran” vessel of the Navigation and Hydrography De-
partment, the “Capl1” and “Giiglii” tugboats of the Izmit Tiipras Oil Re-
finery (IPRAS), and the “Séndiiren 17 tugboat of today’s Directorate
General of Coastal Safety had participated in the salvage operation to
extinguish the fire cause by the Independenta accident, the fire extin-
guishing operations were not successful. The fire on the Independenta
vessel had lasted for a long time and died down on its own and the ves-
sel could not be saved from sinking?’.

IPRAS, one of the participants of the fire extinguishing operation was
appointed by the Martial Law Command and the Port Authority of Is-
tanbul after the incident and its duties ended on 7 December 1979%,
IPRAS demanded a remuneration of 80,618,924 TL for the services ren-

% See Turkish Code of Commerce Draft and Justice Commission Report (1/324),
Number: 96, Period: 23, Legislative Year: 2, p. 355. See also draft law on Turkey's
Participation in the 1989 International Salvage Convention and Foreign Affairs
Commission Report (1/530), Number: 209, Period: 24, Legislative Year: 2, p. 5.

27 Baylan, 1.

%8 Karayalcin, Y.: Ozel Hukukta Meseleler ve Goriisler, C. 11, Ankara 1983, p. 150
(Meseleler).
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dered for 434 hours and operational costs from the shipowner of the In-

dependenta®.

It is controversial that the demand by IPRAS should be based on which
provisions of the Turkish law. According to one view, the “salvage and
aid” is voluntary as regulated as per the former 6762 Turkish Code of
Commerce (ETTK) *°, which was in effect at the time of the accident. In
addition, as per Article 1223 of the ETTK, for remunerations to be de-
manded for salvage and aid, the services should be successful, not be
inconclusive. Therefore, real or legal entities that shall undertake salvage
and aid should act considering that remuneration is dependent on a use-
ful outcome, and there is a risk of not getting remuneration. In the inci-
dent on the other hand, IPRAS did not decide participating the salvage
of the Independenta tanker by its own and calculating risks, but partici-
pated in the operation by the orders of the official authorities. Thus, a
remuneration for the salvage could not be decided since the operations
IPRAS undertook were not voluntary. The ETTK provisions related to
salvage could not be applied to the IPRAS and Independenta marine
accident relation. This view suggests that negotiorum gestio (acting

without authority) provisions should be referred to in the incident®!.

The opposing view, on the other hand, suggests that it is possible for an
official entity to have the right for remuneration by being considered a

2% For the relevant news report see “Romen Tankerinin Enkazina [PRAS’1n 80 Mi-
lyonu Takild1”, Cumhuriyet Gazetesi, 28 June 1984, p. 12.

%0 See Official Gazette 26/06/1956 dated and No. 9353.

81 Karayalgm, Meseleler, 151 ff.
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third party, when this entity renders service®2. Yet the incident is a mat-
ter of a duty given to IPRAS by the official authorities beyond its de-
fined duties. Therefore, the voluntariness of the salvage is considered
accrued. In such a case, the demand for remuneration for the salvage by
IPRAS is congruous®.

In the suit IPRAS filed against the shipowner of the Independenta, the
shipowner abstained from paying the remuneration for salvage stating
that he was not aware of the salvage operations going on, and his tanker
had sunk in the accident cause by the mistake of the Evrialy vessel®*.
Later, upon the appeal of the verdict, the 11" Civil Chamber of the Su-
preme Court decided that the shipowner of the Independenta vessel
could not be demanded remuneration since his vessel had sunk, and stat-
ed that the fire extinguishing activities carried out by the plaintiff, which
was assigned by the Martial Law Command and the Port Authority of
Istanbul, could have deemed salvage operation if it had ended in useful
outcome. However, the Supreme Court adjudicated that a demand could
be made from the Treasury with reference to the official authorities that
had given the order considering public interest®. In addition, the 11™
Civil Chamber of the Supreme Court clarified the controversy whether
the negotiorum gestio provisions are applicable stating that the main
element of negotiorum gestio is acting without consciousness and au-
thority. Accordingly, neither there was any consciousness activity in the
conduct of IPRAS nor there was any increase in the assets of the defend-

%2 Demir, Kurtarma, 44, fn. 141.

33 For an example in this topic, see Demir, Kurtarma, 44.

% For the relevant news report see “Romen Tankerinin Enkazina IPRAS’1in 80 mi-
lyonu Takild1”, Cumhuriyet Gazetesi, 28 June 1984, p. 12.

% Demir, Kurtarma, 44, fn. 141.
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ant. Yet, the salvage operation resulted in failure and the Independenta
vessel sank. Therefore, the conditions for negotiorum gestio were not
provided?®.

B) WRECK REMOVAL

The concept of wreckage in maritime law refers to the remnants of a
ship, which is partially or completely sunk or the cargo it was carrying.
The wreck is something that has lost its ability to move at sea and to
navigate®’. When the wreck is not removed, it causes great problems for
both maritime navigation and the maritime environment. Especially, oil
or other polluters leaking from the vessel, which is sunk with her cargo,
which is abandoned or which ran aground, pose threat for the maritime
environment®®, Thus, the inability to remove the wreck of the Indepen-
denta vessel for many years yielded serious results for the maritime en-

vironment®®,

% Also in the news the relevant part of the decision by the 11th Department of the
Supreme court was repeated This part is as follows: "the main element in negoti-
orum gestio is to act unconsciously without authority. In the suit, the plaintiff did
not go to salvage and aid on its own free will or on a call, but only the service is
rendered mandatorily by order given by the official authorities. For this reason, the
conditions for negotiorum gestio have not been realized. As there was nothing go-
ing on in the defendant's assets, in addition the salvage and aid activities was not
successful and the tanker sank. (In this case, Article 22 of the Turkish Code of
commerce and Article 410 of the Code of Obligations does not apply.) According to
the TTK, if the services rendered are inconclusive, nothing can be requested in ex-
change for salvage and aid services. However, expenses incurred may be requested
from the Treasury, which gives the order, in regard to public interest” See “Romen
Tankerinin Enkazina IPRAS’1n 80 milyonu Takild1”, Cumhuriyet Gazetesi, 28 June
1984, p. 12.

87 Demir, Enkaz Kaldirma, 25.

38 Demir, Enkaz Kaldirma, 26.

% stikbal, 137.
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At that time, first a confusion had emerged regarding the terms of “sal-
vage” and “wreck removal” during the removal of the Independenta ves-
sel’s wreck. This situation caused different provisions of the Law on the
Performance of Maritime Transportation (Cabotage) and Trading at
Turkish Shores, Ports and Territorial Waters (“Cabotage Law’) No.
815, In the Article 3 of the Cabotage Law, it is regulated that any
wreck removal operation could be conducted by Turkish citizens. The
Article 4 of the Cabotage Law, on the other hands, regulates that foreign
salvage vessels can operate in Turkey with the governmental authorisa-
tion. After the fire died out, due to lack of attention to the difference
between “salvage” and “wreck removal” terms, the Ministry of Trans-
portation of the time authorised the Maritime Bank*! for conducting op-
erations for “removing the vessel’s wreck”, and the Bank received ten-
ders from Japanese, Dutch and Canadian companies®. In fact, wreck
removal by foreign entities were not possible as per the express provi-
sion of the Cabotage Law. At that period, the discussion had continued
whether the vessel’s wreck should be removed or the salvage operations
should be conducted, and finally it was concluded that the Independenta

vessel had got no salvageable parts, and it was impossible to float the

40 See Official Gazette 29/04/1926 dated and No. 359.

41 “Denizcilik Bankas Tiirk Anonim Ortaklig1”, is a public organization established in
accordance with the Law On Maritime Bank Turkish Corporation no. 5842 (See Of-
ficial Gazette 16/08/1951 dated and No. 7886).: the activities contained in the main
contract of the partnership are banking, transport on Turkish coasts and foreign
seas, city lines, port works, safety of life and property at sea, ship salvage works at
sea and shipyard services. Later, the activities of the institution were undertaken by
different institutions: See <http://www.tdi.gov.tr/tarihce/> - ao. 06/06/2020.
Yalgmer, S.: “Enkazi Bizim Kaldirmamiz Gerekiyor”, Cumhuriyet Gazetesi, 23
November 1980, p. 5.
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vessel again, and thus only her wreck could be removed*. Therefore, the
requirement for this operation to be conducted by Turkish citizens as per

the Cabotage Law caused this issue to be suspended for a further period.

Thusly, the authority to conduct wreck removal operations was with-
drawn from the Maritime Bank and granted to the Prime Ministry Un-
dersecretariat for Maritime Affairs. For wreck removal operations, first
the Naval Forces Command was appointed, later a private company was
assigned. In 1983, upon the bankruptcy of the company, who had under-
taken the wreck removal job, the job was given to another company**.
The wreck could be as late as removed ten years after the accident oc-
curred. The remnants of the wreck were brought to Aliaga ship breaking

facilities™.

% Yalginer, S.: “Romen Tankeri Independenta’min Enkazinin Kaldirilmas: Isini
Karara Baglayacak Komisyon Yeniden Olusturuluyor”, Cumhuriyet Gazetesi, 3
March 1981, p. 8.

4 Bozoglu, A.: “M/T Independenta”, Deniz Gazete, 15 November 2015, p. 1,

<http://www.denizgazete.com/YAZAR/28/10096  8/ala-bozoalu.html> - ao.

07/06/2020; Istikbal, p. 137. In another report on this issue, it said: “the work of

removing Independenta has been reinitiated. 2 billion TL will be spent on removing

the tanker, which has a scrap value of 1,5 million TL. Jalal Sadikoglu, Chairman of
the Board of Directors of Ship Dismantling Company, which carries out the work of
wreck removal of the tanker from the sea, said that as a result of the tender re-
ceived by the company for 2 billion TL, 20 to 22 thousand tonnes of scrap will be
removed in 500 days. After the completion of the works, about 1.5 billion TL will be
earned from iron scrap, which ranges from 80 to 100 dollars a tonne on world
markets. Sokullu Seabed Works Company Company undertook the first tender for
the removal of Independenta” the companies receiving the tenders and the amount
of the tender is stated: See “Independenta’nin Astart Yiiziinden Pahali”, Cumhuri-

yet Gazetesi, 28 July 1986, p. 16.

For the relevant new report see “Independenta Tasind1”, Cumhuriyet Gazetesi, 06

March 1989, p. 14; Baylan, 1.
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It is seen that the wreck of the Independenta vessel posed danger to the
maritime navigation during the period, in which the wreck could not be
removed. In 1983, the “Hiirriyet” ferryboat collided with the sunk Inde-
pendenta vessel*®. Although it had been thought that the whole wreck
was removed, in 2002 it was found that this was not the case. During the
construction work of the deep-sea discharge system by the Istanbul Wa-
ter and Sewerage Administration, a giant mass with 20 meters by 30
meters size and 160 tonnes weight was found at the seabed, and it was
stated that this piece was a remnant of the Independenta vessel that
could not be found since it had been buried under the sand*’.

I11. THE LIABILITY REGIME THE ACCIDENT IS SUBJECT TO

Almost all of the suits filed in the Turkish Courts regarding the Indepen-
denta marine accident was intended for demands resulting from damages
caused by the oil pollution*®. Due to the total loss of the two vessels after
the accident*® and “the limited real liabilities” system acknowledged as
per the ETTK, the right to make demands from the shipowners for in-
demnifying the losses exceeding the scrap values of the vessels was not
available. Inapplicability of the shipowner’s liability as per the ETTK

% Davies, 9. For the relevant new report see “Hiirriyet Arabali Vapuru Batik Indepen-

denta Tankerine Carpt1”, Cumhuriyet Gazetesi, 20 April 1983.

Dogan, Y.: “Independenta Tiirkiye Klasigi”, Cumhuriyet Gazetesi, 11 May 2002, p.

11; Baylan, 1.

4 As of October 1982, 41 billion TL indemnity had been demanded in Turkish courts
for damages due to the accident, 39 billion of which was related to claims arising
from oil pollution: For Giindiiz Aybay's statements See Tartigmalar, Sorumluluk ve
Sigorta Hukuku Agisindan Tiirkiye’'de Deniz Kazalar: Sempozyumu (13 - 15 EKim
1982), Ankara 1983, p. 21 ff.

49 Atamer, K.: Deniz Ticareti Hukuku - I, Istanbul 2017, p. 283 (Deniz Ticareti Huku-
ku).
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started the discussions on whether liability was possible under employ-
ers liability in the former Code of Obligations No. 818 (“EBK”) *°. The
possibility that the shipowner’s liability be limitless became a current
issue, in case the EBK provisions were applied. These discussions re-
vealed the ambiguity of the limited liability system for the damages
caused by the oil pollution at that time, with regard to both Turkish and

foreign shipowners and liability assurers®?.

Following the Independenta marine accident, on 28 November 1980,
“The Committee on the Legal, Administrative and Technical Regulation
of the Navigation in the Straits” started to operate. The “Legal Measures
Sub-committee®®” of the Committee conducted an intense study with the
representatives of the relevant official institutions. At the end of the
study, drafts were created for the amendments and annexes to three dif-
ferent laws, and these drafts were passed by the government and sent to
the National Security Council and then the Advisory Board®:. One of the
drafts® related to marine accident was the “Draft Law on the Amend-
ment of Some Articles of the Turkish Code of Commerce No. 6762 and
Annexes to this Code”. This draft envisaged the amendment of Article

50 See Official Gazette, 29/04/1926 dated and No. 359.

5L Atamer, Deniz Ticareti Hukuku, 283.

52 For the statements by Prof. Dr. Yasar Karayalcin that at the first meeting of the
commission, a proposal was made to stop transactions to become a party to the
London Convention and this was accepted see Tartigmalar, Sorumluluk ve Sigorta
Hukuku A¢isindan Tiirkiye 'de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982),
Ankara 1983, p. 169 ff.

3 See Prof. Dr. Yasar Karayalgin’in Acilis Konusmasi, Sorumluluk ve Sigorta Huku-
ku Agisindan Tiirkiye 'de Deniz Kazalar: Sempozyumu (13 - 15 Ekim 1982), Ankara
1983, p. Xll; Karayalgin, Y.: “Petrol Tankerleri, Montreux Sozlesmesi Tartigilirken”,
Cumbhuriyet Gazetesi, 22 September 1993, p. 3 (“Montreux”).

% For the full texts of these drafts see Sorumluluk ve Sigorta Hukuku Agisindan Tii-
rkiye’de Deniz Kazalari Sempozyumu (13 - 15 EKim 1982), Ankara 1983, p. 397 ff.
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947 of the ETTK related to the shipowner’s liability and other related
articles®. The most controversial issue in this draft was about holding
liable the shipowners in certain cases®® ...of the damages caused by the
vessel and by the seafarers while they are fulfilling their duties, although
they are not responsible for...” as per the second paragraph annexed to
but without amending the Article 947(1) of the ETTK. The liable envis-
aged here had received quite a criticism since it was a liability that re-
moves any kind of fault, and that did not allow for any possible libera-
tion, and that covered all losses except for collision damages®’. In addi-
tion, with this draft a reference was made to the second paragraph to be
annexed to the Article 947 by the Article 949 of the ETTK, and it was
stated expressly in such cases the shipowner shall not only be liable for
the vessel only but also individually®®, thus rendering shipowner’s liabil-
ity in such cases unlimited®®.

There were two different views, one supporting the draft, which had
been prepared to somehow compensate the damages caused by oil pollu-

55 Kalpsiiz, T.: “Donatamin Akid Disi Mesuliyeti ve Bunun Sinirlandirilmasi”,

Sorumluluk ve Sigorta Hukuku Acisindan Tiirkiye 'de Deniz Kazalart Sempozyumu
(13 - 15 Ekim 1982), Ankara 1983, p. 112.
% These conditions are stated as “a) damage caused by the ship or cargo to people or
goods inside vehicles that does not have the characteristics of a vessel or on land or
in the Air, b) damage caused by ship contamination, including living sources at sea,
C) nuclear damage, d) obligations arising from the removal of shipwreck” See
“Ulkemizin Menfaatleri Ag¢isindan Deniz Kazalariyla Ilgili Yasalar ve Tasarilar
Paneli”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirkiye 'de Deniz Kazalar: Sem-
pozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 340 ftf.”
See “Ulkemizin Menfaatleri Agisindan Deniz Kazalaryla {lgili Yasalar ve Tasarilar
Paneli”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirkiye’'de Deniz Kazalar: Sem-
pozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 341.
8 For the draft text see Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye'de Deniz
Kazalart Sempozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 397.
See “Ulkemizin Menfaatleri Agisindan Deniz Kazalaryla {lgili Yasalar ve Tasarilar
Paneli”, Sorumluluk ve Sigorta Hukuku A¢isindan Tiirkiye 'de Deniz Kazalar:t Sem-
pozyumu (13-15 Ekim 1982), Ankara 1983, p. 341.
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tion, and one directing criticism to the draft. According to the criticising
view, Turkey cannot solve the problem by a legislative regulation on her
own with her free choice. This view considered that Turkey should be
States-Party to the international conventions acknowledged in this field,
and only in this way she could obtain assurance guarantee in the interna-
tional markets, and develop in maritime sector®®. Again, according to the
same view, it was argued that the solution brought by the draft was un-
necessary as the liability system in the Article 55 of the EBK already
envisaged unlimited liability. This view argued that there was a dissen-
tion between the Article 55 of the EBK and the Articles 947 and 948 of

the ETTK, and the sufferer could refer to any provision he saw fit®?.

According to the view supporting the draft, on the other hand, any dis-
sention between the articles of the two aforementioned codes was not

possible, because it was not possible to refer to the general provisions

60 Kender, 230. Ayrica See “Ulkemizin Menfaatleri Acisindan Deniz Kazalariyla lgili
Yasalar ve Tasarilar Paneli”, Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye 'de
Deniz Kazalar: Sempozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 337 ff.

61 For the statements of Prof. Dr. Ergon A. Cetingil, Prof. Dr. Rayegan Kender and
Prof. Dr. Tahir Caga respectively see Tartigmalar, Sorumluluk ve Sigorta Hukuku
Acisindan Tiirkiye'de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982), Ankara
1983, p. 89; p. 92; p. 113 ff. For this view also see Caga, T.: Deniz Ticareti Hukuku
I: Giris, Gemi, Donatan ve Kaptan, Istanbul 1995, p. 113; Tekil, F.: Deniz Ticareti
Hukuku I: Gemi - Donatan - Kaptan ve Gemi Adamlar: - Navlun Mukaveleleri, Is-
tanbul 1970, p. 136; Atamer, K.: “Donatanin TTK m. 947 - 948’de Sinirlt Sorumlu-
lugu ile BK m. 55’de Diizenlenen Adam Calistiranin Sorumlulugunun
Karsilastirilmas1”, Murat Sarica Armaganmi, Istanbul 1988, p. 206; Kula
Degirmenci, N.: “Tiirk Deniz Ticaret Hukukunda Uygulanan Hiikiimler Arasindaki
‘Bertaraf Edici’ ve ‘Se¢imlik’ iliskiler”, Uluslararas1 Ticaret ve Tahkim Hukuku
Dergisi, 2018, Vol. VII, Iss. 2, p. 280 ff.; Yazicioglu, E.: “Deniz Araci Isleteninin
Akit Dig1 Sorumlulugu”, Ugakhan Giileg, S. - Basa, N. (ed.): Akit Disi Kusursuz
Sorumlulukta Bedensel Zararlar Uluslararasi Kongresi (19 - 22 Kasim 2018), An-
kara 2018, p. 161.
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since the provisions of the ETTK are private®2. In the accident experi-
enced, the shipowner is liable in case of the seafarers’ fault and even
under such a circumstance he is liable under “limited real liability” and
only in case the seafarers’ fault, and this poses the threat of failure in
compensating the losses. In this respect, it was argued that it would be
appropriate envisaging the shipowner’s “absolute and unlimited liabil-
ity” for environmental losses and wreck removal costs and the require-
ment for “having liability assurance” for such demands®. The draft was
debated hotly at that time and especially the provisions related to the
shipowner’s unlimited liability were objected. As a result of the discus-
sions, this draft, too, as other drafts could not become a law, and a new

draft could not be prepared and presented to the relevant authorities®*.

Due to inconclusive debates on ETTK, the Environmental Law no 2872
(“CK”)® was adopted on 9 August 1983 as an alternative solution. In

accordance with this law, the principles “the polluter pays”, and “danger

62 For the statements of Prof. Dr. Turgut Kalpsiiz, Prof. Dr. Haluk Tandogan and Prof.
Dr. Selahattin Sulhi Tekinay respectively see Tartigmalar, Sorumluluk ve Sigorta
Hukuku A¢isindan Tiirkiye’de Deniz Kazalart Sempozyumu (13-15 Ekim 1982),
Ankara 1983, p. 100 ff;; p. 195 ff.; p. 197 ff. For this view also see Doganay, I.:
“Uglincii Sahislara Verdigi Zararlardan Dolay1 Donatamin Mahdut ve Gayrimahdut
Sorumlulugu”, Tiirkiye Noterler Birligi Hukuk Dergisi, 1977, Iss. 14, p. 13; Okay,
S.: Deniz Ticareti Hukuku 1, 3™ Edition, Istanbul 1970, p. 231; Karan, H. - Var
Tiirk, K.: “Donatanin Gemi Adamlarinin Kusurundan Sorumlulugunun Hukuki
Mahiyeti ve Sartlar1”, Prof. Dr. Sabih Arkan'a Armagan, Istanbul 2019, p. 648.

8 For the statements of Prof. Dr. Turgut Kalpstiz, Prof. Dr. Haluk Tandogan and Prof.

Dr. Selahattin Sulhi Tekinay respectively see Tartigmalar, Sorumluluk ve Sigorta

Hukuku A¢isindan Tiirkiye’de Deniz Kazalart Sempozyumu (13 - 15 Ekim 1982),

Ankara 1983, p. 100 ff.; p. 195 ff.; p. 197 ff.

Karayal¢in, “Montreux”, 3.

6 See Official Gazette 11/08/1983 dated and No. 18132.
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liability”” were adopted that would be valid in case of a pollution at sea®®.
In 2005, the Law on Principles of Regulations about the Intervention in
Emergency Situations in Pollution of the Maritime Environment by Oil
and Other Hazardous Substances, and the Compensation of the Losses
No. 5312°% entered into force®®, considering the incidents occurring in
the Turkish Straits, and regulations were attempted regarding both pre-

vention and compensation®®,

The limited real liability regime was given up with the adoption of TTK.
In this Code special provisions were referred to between the Articles
1328 and 1349 regarding the limitation of liability and compensation of
oil pollution damages™. However, the debate that had emerged around
the applicability of the EBK and ETTK provisions following the Inde-

8  Atamer, Deniz Ticareti Hukuku, p. 290. See Art. 3 and 28 of the Environment Law.

67 See Official Gazette dated 11/03/2005 and No. 25752.

% For this matter, expressed in the general preamble of the law, see the draft law on

the Principles of Emergency Intervention and Compensation for Damages to Pollu-

tion of the Marine Environment with Oil and other Harmful Materials and the Re-
port of the Environmental Commission (1/876), No: 718, Period: 22, Legislative

Year: 3.

From an evaluation of the law from a legal perspective see Demir, 1.: “Hukuki

Sorumluluk ve Tazminat Esaslar1 Agisindan Deniz Cevresinin Petrol ve Diger

Zararli Maddelerle Kirlenmesinde Acil Durumlarda Miidahale ve Zararlarin

Tazmini Esaslarina Dair Kanunun Degerlendirilmesi”, Inonii Universitesi Hukuk

Fakdltesi Dergisi, 2011, Vol. II, Iss. 1, p. 239 ff.

0 The relevant provisions are contained in the fifth book of the TTK, Chapter Seven,
entitled “Limitation of Liability and Compensation for Oil Pollution Damage”. The
preamble for this part indicates the direct applicability of the international conven-
tions related to this issue as national law: See Draft Turkish Code of Commerce and
report of the Justice Commission (1/324), No: 96, Period: 23, Legislative Year: 2, p.
395. The relevant international conventions are explained further in the study; in
particular, the effect of the Independenta maritime accident on the adoption of the
1976 International Convention on Limitation of Liability for Maritime Claims
(1976 — “London Convention”) in Turkish law and therefore the inclusion of these
provisions in the TTK is undeniable.
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pendenta accident, is continued around the TTK and Turkish Code of
Obligations’* No. 60982,

The first issue to be addressed after the accident was about the limited
liability regime. As a result, approximately three months after the acci-
dent the Council of Ministers of that time decided to become a States-
Party to the Convention on Limitation of Liability for Maritime Claims,
1976 (London Convention), which had not entered into force at that
time, and the English and Turkish texts of the convention were published
in the Official Gazette”. However, due to the conditions Turkey was in,
and the studies for the 1982 Constitution, the accession could not be
completed at the same pace, and the delivery of the accession document
could only be possible in 19987,

1 See Official Gazette dated 04/02/2011 dated and No. 27836.

2 For views on this issue see Karan - Var Turk, 643 ff.

3 See Official Gazette 04/06/1980 dated and No. 17007. However, the deposit of the
accession document to the IMO General Secretariat was realized much later on
06/03/1998. Therefore, the convention is considered to have entered into force as of
01/07/1998 from the point of view of Turkey: See <https://wwwcdn.
imo.org/localresources/en/About/Conventions/StatusOfConv  entions/Status%20-
%202020.pdf> - ao. 06/01/2021. Turkey became a States Party to the London
Convention as amended by the 1996 protocol, with reservations:: See Official
Gazette 03/03/2010 dated and No. 27520.

"4 Atamer, Deniz Ticareti Hukuku, 288, 290. But there is an opinion in the doctrine
that the London Convention has not entered into force from the point of view of
Turkey. According to this view, the decision of the Council of Ministers is not suf-
ficient for the adoption of the London Convention, which is included in the group
of international conventions that have amended Turkish laws as of 1998, and the
Parliament must ratify the adoption of the convention in accordance with the law:
See. Can, M.: “Donatanin Sorumlulugu Bakimindan 19 Kasim 1976 Tarihli Deniz
Alacaklarmdan Dogan Sorumlulugun Sinirlandirilmasma Iliskin Londra Kon-
vansiyonu’nun Yirirlige Girip Girmedigi Meselesi”, XVII. Ticaret Hukuku ve
Yargitay Kararlart Sempozyumu (9 - 10 Haziran 2000), Ankara 2000, p. 213 ff,;
Sézer, B.: “Deniz Alacaklarma Karst Sorumlulugun Simirlandirilmasi Hakkinda
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The damages caused by the marine pollution as a result of the Indepen-
denta marine accident could not be compensated sufficiently and in a
timely manner. This suggested whether the outcome would change if
Turkey had been a States-Party to the international conventions in effect
at the time. As a matter of fact, the International Convention on Civil
Liability for Oil Pollution, 1969 (Legal Liability Convention, 19697°)
and the International Convention on the Establishment of an Internation-
al Fund for Compensation for Oil Pollution Damage, 1971 (Fund Con-
vention, 19717%), which has a complementary characteristic to the Legal
Liability Convention, envisaged an efficient compensation regime for oil
pollution induced damages. Although these conventions were later

deemed insufficient and amended comprehensively’’, it would have been

1976 Londra Konvansiyonu ile Eki 1996 Protokolii’niin Tiirk Hukukunda Uygu-
lanma Kabiliyeti ve Ticaret Kanunu’na Gore Donatanin Sorumlulugunun Sinir-
landirilmas1”, XXIX. Ticaret Hukuku ve Yargitay Kararlart Sempozyumu (25 Aralik
2015), Ankara 2016, p. 130 ff. However, by the provision in Article 1328 of TTK,
the applicability of the London Convention in Turkish law was clearly recognized.

S The Civil Liability Convention, 1969 was adopted on 29/11/1969 and entered into
force on 19/06/1975. Turkey is a States Party to the Civil Liability Convention,
1969 as amended by the 1992 protocol. For the English text of the Civil Liability
Convention, 1969 see <https://iopcfunds.org/wp-content/uploads/2018/03/69CLC _
e.pdf> - ao. 02/01/2020.

6 The Fund Convention, 1971 was adopted on 18/12/1971 and entered into force on
16/10/1978. Turkey is a States Party to the Fund Convention, 1971 as amended by
the 1992 protocol. For the English text of the Fund Convention, 1971 see <
https://iopcfunds.org/wp-content/uploads/2018/03/71FC_e.pdf > - ao. 02/01/2021.

" See International Convention on Civil Liability for Oil Pollution of 1992 (Civil
Liability Convention, 1992). The Civil Liability Convention, 1992 entered into
force on the date 30/05/1996, and Turkey by the decision of Council of Ministers
dated 15/06/2001 No. 2001/2668 took the decision to participate in the convention,
and the Turkish and English texts have been published: See Official Gazette
24/07/2001 dated and No. 24472. See also the International Convention on the Es-
tablishment of an International Fund for Compensation for Oil Pollution Damage,
1992 (Fund Convention, 1992). The Fund Convention, 1992 entered into force on
30/05/1996 and Turkey has decided to join the Fund Convention, 1992 by Council
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possible for Turkey to compensate her losses in a more satisfying way if

she had been a States-Party in these conventions.

The regulations in the Legal Liability Convention, 1969 about the ship-
owners’ of the vessels causing environmental pollution to have absolute
liability, and the requirement of liability assurance for vessels carrying
large amounts of oil cargo’® might have significance regarding the Inde-
pendenta marine accident. The Fund Convention, 1971, on the other
hand aimed at establishing a fund with the participations of oil buyers
for compensating the damages where shipowners could not be compe-
tent in covering the compensation by themselves’. In other words, in the
event of damages that exceed the shipowner’s liability, the demands for
compensation are met under this fund. As seen, the compensation of the
damages due to oil pollution as a result of the Independenta accident
could be possible in all circumstances with the aforementioned conven-
tions. It would have been appropriate that Turkey had been a States-
Party to these international conventions or had transferred the material

provisions of the conventions into her domestic legislation.

Marine accidents play an important role in the societies to mobilize and

in the adoption of new international regulations on preventing vessel

of Ministers Resolution 15/06/2001 dated and numbered 2001/2669, and the Turk-
ish and English texts of the convention have been published: See Official Gazette
18/07/2001 dated and No. 24466.

8 See Civil Liability Convention, 1969 Art. Il and VII.
" See Funding Convention, 1971 Art. 4.
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induced pollution®. Although the Independenta marine accident did not
result in a new international regulation, it caused Turkey to become
aware of these international conventions. In addition, provisions suitable
for the international system were referred to in the TTK. As a matter of
fact, Turkey has become a States-Party in many of the conventions on
this topic. To this aim, the Legal Liability Convention, 1992 and the
Fund Convention 1992 were adopted and it was pointed out expressly,
with Article 1336 of the TTK, that the conventions are directly applica-
ble in the Turkish Law. In addition, Turkey became a States-Party in the
Protocol of 2003 to the International Convention on the Establishment of
an International Fund for Compensation for Qil Pollution Damage 1992
(Complementary Fund Protocol, 20038%) and more recently in the Proto-
col of 2010 to the International Convention on Liability and Compensa-
tion for Damage in Connection with the Carriage of Hazardous and Nox-
ious Substances by Sea, 1996 (HNS Convention, 2010)%2. In case the
HNS Convention, 2010 enters into force, the compensation for death,

bodily damages and property damages caused by oil-induced fire and

8  Aydm Okur, 76. It is seen that actions for taking measures after the marine acci-
dents are taken only in the developed countries and in many developing any action
is not taken despite the occurrence of major marine accidents: See Aydin Okur, 76, fin. 24.

81 Supplementary Fund Protocol, 2003 entered into force on 03/003/2005, and Turkey
has decided to participate in the Supplementary Fund Protocol, 2003 by the Council
of Ministers decision dated 10/09/2012 and numbered 2012/3717, Turkish and Eng-
lish texts of the protocol have been published: see Official Gazette 10/10/2012 dat-
ed and No: 28437.

8 The HNS Protocol, 2010 has not yet entered into force and Turkey has decided to
participate in the HNS Protocol, 2010 with the Council of Ministers' decision dated
03/07/2017 No: 2017/10522. Turkish and English texts of the protocol have been
published: See Official Gazette 31/07/2017 dated and No. 30140.
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deaths due to explosions, in addition to pollution damages as in the In-

dependenta accident, would be possible under the Convention®,
IV. SUITS FILED AFTER THE ACCIDENT

A)SUITS FILED FOR DEATH AND BODILY DAMAGES AND
PROPERTY DAMAGES

Both criminal and lawsuits were filed for the death, bodily damages and
property damages that had occurred following the Independenta marine
accident. In the criminal suit filed after the accident it was accepted that
the Evrialy vessel was 90% faulty and the Independenta 10%°%*. The
Court issued an arrest warrant for the Master of Greek vessel Evrialy,
Alekos Adamopoulos and seven crew members for crimes such as “lack
of attention, negligence, not following international navigaton rules,
putting Istanbul’s safety at risk, and causing the deaths of 43 people the
on board of the Independenta vessel”. After the judgement, that had last-
ed seven months, the Master Aleksos Adamapoulos was sentenced with
20 months imprisonment, but considering the period of detention and
good conduct, his penalty was converted into 850$ fine, and he was re-
leased®. In addition, the shipowner of the Independenta vessel filed a

lawsuit for damages against the shipowner of the Evrialy vessel. In the

8 See An Overview of International Convention on Liability and Compensation for
Damage in connection with the Carriage of Hazardous and Noxious Substances by
Sea, 2010, p. 2, <https://lwww.hnsconvention.org/wp-content/uploads/2019/04/
HNS-Convention-Overview_e.pdf> - ao. 14/01/2021; Demir, “Tiirkiye’nin Yeri”, 134.

8 Karayalgm, Meseleler, 153.

8 stikbal, 137; Yal¢mer, S.: “Romen Tankeri En Az Iki Hafta Daha Yanacak”, Cum-
huriyet Gazetesi, 5 December 1979, p. 5; Giindiiz, S.: “Bogaz’da ‘Independenta’
Diye Bir Ada”, Cumhuriyet Gazetesi, 21 February 1987, p. 7.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 679 - 726



KARA BALCI 705

lawsuit, the court issued the judgement that the shipowner of the Evrialy
should pay 120 million TL to the shipowner of the Independenta. How-
ever, this amount could not be collected from the shipowner of Evrialy,

since he is the owner of a small company in Greece with one single vessel®®.

As a result of the suits filed, the losses suffered by the shipowner of the
Independenta vessel, due to total loss of the vessel, were compensated as
the vessel had got a hull insurance. Again, as the Independenta vessel
had got a club insurance, which is known as the Protection and Indemni-
ty insurance in the British Law, it had become an option for the Turkish
state and other third-parties suffered damage to receive compensations
under the club insurance. However, the shipowner of the Independenta,
Turkey and any other third-parties that suffered damages could not col-
lect compensations since the shipowner of the Evrialy vessel, which is a

small company with one single vessel had not got a club insurance®’.
B) SUITS FILED FOR MARINE POLLUTION
1- In General

Apart from the criminal and law suits, numerous suits for damages were
filed against the shipowners of the vessels that caused the accident by
people who suffered damages®. The suit for damage, which amounted
22 billion 65 million 229 thousand TL, by the Treasury was the one with

the highest amount. The main subject of the said suit was the “marine

% Gunduz, 7.
8 Aybay, 2.
8  Aybay, G.: “Petrol Nakli ve Bogazlar”, Cumhuriyet Gazetesi, 12 August 1993, p. 2.
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pollution” caused by the accident. In the suit, the compensation of the
damages inflicted upon the wildlife and aquaculture in the Marmara Sea
were demanded essentially. In addition, compensations were demanded
in this suit for the damages various institutions suffered due to the fire

and explosions®®.

Insurance has played an important role for the efficient compensation of
the damages due to marine accidents causing oil pollution. In addition to
the provisions of the international conventions signed, regulations were
made in the Turkish law for the obligation of the vessels passing through
Turkish straits to possess a liability assurance. As a matter of fact, the
Article 12 of the Instructions for the Implementation®® of the Turkish
Straits Maritime Traffic Order Regulation®* of 2019 published recently,
states that vessels passing through the Turkish Straits shall have liability
assurance®. Accordingly, it is stipulated that vessels above 300 Gross
tonnes possess club insurance policy for the compensation of damages to
the environment. When it is imagined that the accident had occurred

today, there would be a possibility for the compensation of the damages

& Ginduz, 7.

% For the Instructions for the Implementation issued by the Ministry of Transport and
Infrastructure, Directorate General of Coastal Safety on 23/08/2019 See
<https://www.kiyiemniyeti.gov.tr/AnnouncementDetail/179/TURK-BOGAZLARI-
DENIZ-TRAFIK-DUZENI-YONETMELIGI-UYGULAMA-TALIMATI> - ao.
02/01/2021.

%1 See Official Gazette 15/08/2019 dated and No. 30859.

%2 Similarly, the Regulation on the Insurance and Survey of Ships related to Maritime
Receivables of 2010 Art. 5 (See Official Gazette 14/10/2010 dated and No.
277759); Regulation on the Implementation of the Law on the Development of the
Merchant Marine Fleet and the Promotion of Shipbuilding Facilities of 2015 Art. 5
(See Official Gazette 28/05/2015 dated and No. 29454).
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of the sufferers under insurance since it would not have been possible for

the Evrialy to pass Turkish Straits without a liability assurance.
2- Fisheries Suits
a) In General

The marine pollution caused by the Independenta marine accident had
affected the fishing activities in the Istanbul Strait and the Marmara Sea
negatively. The fishing activities, which comprised the mainstay of the
fishers, were interrupted due to the oil spreading into the sea. Oil pollu-
tion had caused the fishers to lose their fishing areas, not be able to work
for days, and the fish prices on the market to decline. In addition, fish
nets and boats had become unusable because of the fire and oil pollution
after the accident. The fishers filed suits in Turkish courts for the com-
pensation of the profits they had lost and the damaged they had suffered

due to the environmental effects of the accident®.

It is seen that the decisions rendered at the end of the adjudications for
the applications to the courts at different dates, compensations in favour
of the fishers were concluded®®. Marine accidents occurring in the Istan-
bul Strait pose serious threats to the fishing activities®. The court deci-
sions in favour of the fishers are of great significance for setting a prece-
dent for future incidents. However, although the judgement passed in

favour of the fishers, it is very difficult to calculate the real loss of the

9 Qztiirk - Balcioglu, 189.

% For assessments on the decision of 25/03/1987, see Oztiirk - Balcioglu, 189. The decision
dated 05/06/1985 is examined further in the study.

% QOztiirk - Balcioglu, 189.
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fishing industry. Because, an average amount is not being considered by
the courts regarding the calculation of the loss of earnings. Therefore,
precautions for preventing the accidents are of greater importance than

compensating the damages after the accident.

b) Court Decision dated 05/06/1985 by Kadikoéy 2nd Civil
Court of First Instance

The decisions rendered after the Independenta marine accident regarding
the fishing activities are significant for the evaluation of the liability
regime. In this section of the study, one of the said court decisions, text
of which is accessible, “Court decision (unpublished) No. E.980/952 and
No.K.985/435 dated 05/06/1985 by the Kadikoy 2" Civil Court of First
Instance”, is evaluated in the context of liability regime concerning the

damages caused by the environmental effects of the accident®.

The crude oil spilt into the sea from the Romanian tanker after the acci-
dent, had spread with the waves and the currents and had affected almost
all parts of the Marmara Sea and the Istanbul Strait. This caused 209
fishermen to file a suit for damage on 14/11/1980 against the shipowners
of both the Independenta and the Evrialy for at least 60 days that could
not fish after the accidents and for the damages in their boats and fishing
equipment®” due to the oil spread to the sea.

% The decision was appealed, and it was adopted ad verbum by the decision of the
Law Department No 11 of the Supreme Court dated 22/071986 No. E.1986/15057,
K. 1986/842386 (unpublished).

% Total losses were 15,206,270 TL. Fishermen's daily earnings were accepted 1000
TL for 60 days, and 60,000TL for the lost earnings since they could not fish, and
the losses for boats and fishing equipment were calculated for each and the total
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The shipowner of the Evrialy, among the defendants, could not be noti-
fied, later the plaintiffs withdrew their suit against the shipowner of
Evrialy. The shipowner of the Indpendenta requested the dismissal of
the action. The defendant stated that the Master of the Evrialy vessel was
guilty in the accident as it had been accepted in the criminal suit®. Alt-
hough the Master of the Independenta could be charged with a minor
fault, as per the Articles 947 and 948 of the ETTK, the defendant stated
shipowner’s liability limited to the value of the vessel and the freight.
The defendant claimed that the Independenta vessel had lost all her val-
ue and thus the action should be dismissed even though the damage of

the plaintiffs was real®®.

The Court first stated that it should be accepted that the value of the In-
dependenta vessel and her freight was 49,484,717 TL in regard to the
fact that the Independenta value had ben calculated in a suit in another

court and the freight value had been stated by the shipowners!®. There-

damage was found in this way: See the Decision of Kadikdy 2nd court of first in-
stance dated 05/06/1985 No. E.980/952, K. 985/435 (unpublished) p.5.

% With the final decision of Kadikdy 1st Heavy Penal Court, 18/06/1980, E.
1979/138, K. 1980/131, it was accepted that the Evrialy vessel was 90% guilty and
the Independenta was 10% guilty. Since there was no objection to the rates in the
civil court, it was not deemed necessary to re-determine the rates by the court again:
See the Decision of Kadikdy 2nd court of first instance dated 05/06/1985 No.
E.980/952, K. 985/435 (unpublished), p. 6.

9 See the Decision of Kadikdy 2nd court of first instance dated 05/06/1985 No.

E.980/952, K. 985/435 (unpublished) p.5.

In a case heard in the Istanbul 3rd Commercial Court for damage to TCDD roads,

the attorneys of the shipowner of the Independenta vessel reported this total value

for the ship and freight themselves. At the end of the case, it was decided to recover
6,212,341.75 TL. Since the amount claimed by the plaintiffs is below the value of
the ship and freight, it is necessary to judge this amount of demand in the same
way, even if limited liability is accepted: See the Decision of Kadikdy 2nd court of
first instance dated 05/06/1985 No. E.980/952, K. 985/435 (unpublished) p.7.
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710 Independenta Marine Accident

fore, the trial had continued referring to the fact that a vessel with a scrap
value had not lost its value totally and the demand for compensation was
below that scrap value. However, although the court debated the limit of
liability in its jurisdiction, it was convinced the provisions of unlimited
liability, instead of limited liability, should be applicable in this inci-

dent®!,

The Court had given precedence to the view that allowed referring to the
provision about the employer’s liability regulated in the Article 55 of the
EBK, and thus the liability should be unlimited. The court, making ref-
erences to the international decisions and the views of the authors in the
doctrine about this issue, stated that the damages caused by hydrocarbon
pollution were different from the damages envisaged by Article the 947
of the ETTK, and there was a “implicit gap” in the law for the liability
arising from damages caused by hydrocarbon pollution of the sea and
the nuclear damages%2. The court decided that the Article 55 of the EBK
should be referred to, because of this implicit gap. Finally, the court de-
cided that the shipowners were unlimitedly liable for the damages

emerged. In addition, the court stated that the indirect damages could be

101 See the Decision of Kadikdy 2nd court of first instance dated 05/06/1985 No.
E.980/952, K. 985/435 (unpublished) p. 6.

102 According to this view, during the preparation periods of Articles 947 and 948 of
the ETTK, the problem of marine pollution and with hydrocarbons, i.e. with sub-
stances such as crude oil, fuel oil, diesel nuclear damage had not been the case.
Hence Articles 947 and 948 of the ETTK were prepared without considering these
issues. In such a case, there is an “implicit gap” that should be filled with purpose-
ful interpretation, and historical development and social and economic changes
should be taken into account in this interpretation: See the Decision of Kadikdy 2nd
court of first instance dated 05/06/1985 No. E. 980/952, K. 985/435 (unpublished)

p.7.
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demanded and there was a causal link between the collision and the

damages the fishermen suffered in the concrete case'®.

The court expressed that double liability would be applied in such cases,
namely, that the plaintiffs could demand all their losses from one of the
defendants, and the defendants had the right of recourse to each other.
As a matter of fact, the suit against the shipowner of the Evrialy vessel
was withdrawn. Ultimately, the court rendered that the plaintiffs recov-
ered 15,206,270 TL from the shipowner of the Independental®*,

V. THE EFFECT OF THE ACCIDENT ON THE NAVIGATION
RULES

A) THE MONTREAUX CONVENTION REGARDING THE
REGIME OF THE STRAITS WAS BROUGHT TO THE
AGENDA

The damages caused by the pollution due to the Independenta marine
accident and the fires, that could not be extinguished for a long time, had

attracted Turkish public interest on the Turkish Straits®.

The Montreaux Convention Regarding the Regime of the Straits (Mon-
treaux Convention) %, signed on 20 July 1936 is primarily an interna-

tional security convention and to this aim it contains regulations regard-

103 See the Decision of Kadikdy 2nd court of first instance dated 05/06/1985 No. E.
980/952, K. 985/435 (unpublished) p. 9.

104 See the Decision of Kadikdy 2nd court of first instance dated 05/06/1985 No. E.
980/952, K. 985/435 (unpublished) p. 13.

105 Ozersay, K.: Tiirk Bogazlarindan Gecis Rejimi, Ankara 1999, p. 21; Istikbal, 137.

106 It was approved by Turkey on 31/07/1936 by Law No. 3056: See Official Gazette
05/08/1936 dated and No. 3374.
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ing navigation'’. In the Montreaux Convention navigation regimes were

envisaged for commercial vessels and military vessels.

Following the Independenta marine accident, the “pilotage” and “com-
pulsory liability assurance” were evaluated regarding the passing re-

gimes envisaged in the Montreaux Convention.

According to the Article 2 of the Montreaux Convention, which regu-
lates the passing regime of the commercial vessels at peacetime and ac-
cording to the Article 4, which regulates the passing regime of commer-
cial vessels at wartime but Turkey is out of the war, “pilotage” 1% is vol-
untary for commercial vessels'®. According to the Article 6 of the Mon-
treaux Convention, pilotage could be made compulsory when Turkey
feels herself under imminent threat of war. Therefore, it can be argued
that the commercial vessels passing through the Straits do not have to
take pilots. After the Independenta marine accident, it had been argued
that the relevant provisions had become old against the increased mari-
time traffic and the increased weights of the tankers!®. The observation

that in the majority of the marine accidents both colliding vessels were

107 Karan, H.: “Tiirk Bogazlarmm Hukuki Statiisii”, 80. Yilinda Montreux Tiirk Bogazlar
Konvansiyonu (9 - 10 Kasuzm 2016), Bahgesehir Universitesi, Istanbul 2017, p. 431 ff.

198 piloting Service is defined as, “.. services rendered by the pilots of special
knowledge and expertise during navigation of ships and other marine vehicles in
dangerous and high-risk carrying straits, passages, canals, gulfs, ports, and similar
narrow waterways together with currents, wind, and other factors,..” . See Ece, N.
J.: “Kilavuzluk Hizmetlerinin Deniz Emniyetine Katkisi: Istanbul Bogazi’nda Ka-
zaya Karigan Gemiler ile Kilavuz Kaptan Almalari Arasindaki Iligkinin Analizi”,
JEMS, 2016, C. 1V, S. 1, p. 3 ff. (“Kilavuz”).

19 Ece, N. J.: “Istanbul Bogazi’ndaki Deniz Kazalari”, Ece, N. J. (ed.): Turk
Bogazlart, Istanbul 2011, p. 283 (“Deniz Kazalar”).

110 Sirmen, A.: “Independenta’min Alevleri”, Cumhuriyet Gazetesi, 17 November
1979, p. 3.
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without pilot or just one of the vessels had a pilot reveals the fact that
pilotage has a preventive effect on accidents. In this respect, bringing
“compulsory pilotage” for all vessels had become a matter of debate
after the Independenta marine accident!'!. Although, the debate tried to
avoid involving the update of the Montreaux Convention!? the provi-
sions about pilotage are included in the Turkish Straits Maritime Traffic
Order Regulations of 2019. Although pilotage remained voluntary, the
Article 28 of the regulation highly recommends vessels passing through
Turkish straits take pilots with regard to sea and environment security.
The provisions related to the principles and procedures about the pilot-
age services in Turkish Straits region are included in the Regulation

About Pilotage and Towage Services!® of 2020.

The lack of liability assurance of the Evrialy vessel, which had been
found 90% guilty in the accident, caused this matter to be debated in
regard to the Montreaux Convention. In principle, the Montreaux Con-
vention does not include any provision about compulsory liability assur-
ance. However, Turkey, as a result of her absolute sovereignty on the
Turkish Straits, has the right to make regulations concerning this is-

sue!'®. Today, compulsory liability assurance is envisaged for passing

11 Ece, “Kilavuz”, 4; Aybay, G. - Akten, N.: “Tiirkiye’de Deniz Kazalar1”, Sorumluluk
ve Sigorta Hukuku A¢isindan Tiirkiye 'de Deniz Kazalari Sempozyumu (13-15 EKim
1982), Ankara 1983, p. 24.

112 Because bringing the convention to the agenda for updating could raise a claim by
other states that other articles should also be consistent with the conditions of the
day: See Sirmen, 3.

113 See Official Gazette 08/01/2020 dated and No. 31002.

114 Karan, 437 ff.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 679 - 726



714 Independenta Marine Accident

through the Turkish Straits in both the international conventions signed

and the domestic legislation®.
B) DRAFT LAWS

The Independenta marine accident caused navigation issues in the Ca-
nakkale Strait and the Istanbul Strait to be considered at the governmen-
tal level. In this respect, as it is mentioned before, on 28 November
1980, “The Committee on the Legal, Administrative and Technical Reg-
ulation of the Navigation in the Straits” got to work. The “Legal
Measures Sub-committee” of the Committee conducted an intense study
with the representatives of the relevant official institutions, and drafts
were created for the amendments and annexes to three different laws,
and these drafts were passed by the government and sent to the National
Security Council and then the Advisory Board!'®. To this aim, the Draft
Law About Annexing Four Articles to the Law on the Protection of Life
and Property at Sea''’ No. 4922, and the Draft Law About Amending
Certain Avrticles of and Annexing Four Avrticles to the Ports Law!!® No.

619 were prepared.

The amendment envisaged in the Law on Protection of Life and Property
at Sea no. 4922 was basically about making it an obligation for any ves-
sel to pass through the areas within the Turkish Port borders to possess a

115 For example, see title below V/B.

116 See Prof. Dr. Yasar Karayalgin’in Acilis Konusmasi, Sorumluluk ve Sigorta Huku-
ku Agisindan Tiirkiye 'de Deniz Kazalar: Sempozyumu (13 - 15 Ekim 1982), Ankara
1983, p. XII; Karayal¢in, “Montreux”, 3.

17 See Official Gazette 14/06/1946 dated and No. 6333.

18 See Official Gazette 20/04/1925 dated and No. 95.
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liability assurance or to give warrant that would enable the vessel to be
liable against third parties. It was made obligatory that the required dec-
larations about the assurance and warrant be done to the Port Authority,
and the relevant documents be presented to the Port Authority!'®. On the
other hand, it was expressly regulated that the sufferers can directly ap-

peal to the assurer or the warrantor?,

The Draft about the Ports Law No. 618 tried to bring provisions for pre-
venting marine accidents. The first regulation about this was about au-
thorising the Port Authorities in certain topics. Accordingly, the Port
Authorities authorised to determine and announce the time and order of
entry to the ports and port borders, passage through the areas within the
port borders and depart from the ports, in “cases which is considered
dangerous for safety of life and property, such as congested maritime
traffic or fog, storm, marine accident ezc...”. Right after, the indirect
sanction of this provision was regulated. If the vessels fail to give due
notice about their entry to or depart from the ports or passage through
the areas within the port borders; they do not follow their previous no-
tice; do not follow the notices about the date, time and order by the Port

Authorities to ensure protection of life and property, they would meet

119 In the preamble of the draft amending the Law on the Protection of Life and Proper-
ty at Sea No. 4922, it was stated that vessels essentially have liability insurance, but
there are no legal regulations ensuring that they are submitted to the port authorities
or the competent authorities of Turkey, and this draft wants to eliminate this defi-
ciency: See Akin, M. Z. - Yazici, M.: “Donatanin Akit Dis1 Sorumlulugu ve Sigor-
ta”, Sorumluluk ve Sigorta Hukuku Agisindan Tiirkiye’de Deniz Kazalar: Sem-
pozyumu (13 - 15 Ekim 1982), Ankara 1983, p. 280.

120 Giindiiz, 2; Akin - Yazict, 279 ff.
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sanctions. The sanction is considering the Master guilty for the damages

these vessel cause!?!,

Due to debate on the drafts and especially the criticism to the obligation
for possessing liability assurance, these drafts could not be become laws,
and later a new regulation could not be prepared and presented to the
authorities'?2, Much later, compulsory liability assurance was accepted
in international conventions signed, e. g. the Article VII of the Legal
Liability Convention, 1992, and in domestic legislation, e.g. Regulation
About Assuring and Surveying Vessels In Regard to Maritime Claims'?3,
Regulation About Regular Services by Sea'?, and the Instructions for
the Implementation of the Turkish Straits Maritime Traffic Order Regu-
lation 2019. The sufferers’ right for direct action by directly appealing to
the assurer was rendered possible with the Article 1478 of the TTK.

C) ADOPTION OF THE ISTANBUL HARBOUR CHARTER 1982

The need for ensuring the navigation safety in the Straits region had
emerged after the Independenta maritime accident. The “Istanbul Har-
bour Charter dated 198215 was both step taken in this respect and later

had pioneered other regulations*?® related to the Straits region*?’.

121 Aybay - Akten, 26.

122 Karayalgin, “Montreux”, 3.

123 See Official Gazette 14/11/2010 dated and No. 27759.

124 See Official Gazette 25/11/2010 dated and No. 27766.

125 See Official Gazette 21/04/1982 dated and No. 17671.

126 As a result of the deficiencies to meet the needs of the Turkish Straits, new regula-
tions were made in the following years: see Ozersay, 123. Subsequent regulations
on the Straits include the former Charter on the Maritime Traffic Order of the
Straits and Marmara region of 1994 (see Official Gazette 21/06/1994 dated and No.
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In the former Istanbul Harbour Charter 1982, the navigation directions

were harmonized to a certain degree with the rules!?®

applied in similar
international waterways. As per the Article 10 of the former Istanbul
Harbour Charter 1982, the traffic flow direction, which had been on the

left coastal side of the vessel was changed to the right coastal side?°.

It is seen that different “navigation orders” have been adopted in years to
ensure the navigation, life, property and environment safety in the Istan-
bul Strait and to regulate the maritime traffic'*®. The “left navigation
order” had been in effect between 1934 and 1982. Although it is consid-
ered that the left navigation order is compatible for the physical features
of the Istanbul Strait, the frequent cross passages due to increased mari-
time traffic in two places'® were increasing the accident probability.
Thus, after the Independenta marine accident, the “right navigation or-

der” have been used since 1982132,

21815 RG), the former Charter on the Maritime Traffic Order of the Turkish Straits
of 1998 (See Official Gazette 06/11/1998 dated and No. 23515) and the Turkish
Strait Maritime Traffic Order Regulation of 2019.

127 Gzman, A.: Deniz Hukuku, C. I, Ankara 2006, p. 407 (Deniz Hukuku).

128 See COLREG Atrt. 10.

129 Bzman, Deniz Hukuku, 407.

130 Ece, “Deniz Kazalar1”, 283.

181 Bu yerler; “Kizkulesi - Ortakdy Camii ve Tarabya - Umuryeri Sighg: arasi” olarak
belirlenmistir: See Ece, “Deniz Kazalar1™, 283 ff.

182 Ece, “Deniz Kazalar1”, 283 ff.; Istikbal, 137.. However, " the pilots, who argue that
the geographical, meteorological and oceanographic structure of the Istanbul Strait
obliges the left navigation order in some parts, have suggested that switching to the
right navigation order will not be as safe as it used to be”: See Som, D.: “Kilavuz
Kaptanlar Agikladi: Eski Seyir Diizeni Daha Avantajli”, Cumhuriyet Gazetesi, 29
Nisan 1982, p. 9.
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Today, “Traffic Separation Orders” have been established in the right
navigation order, and its application continues®®. In addition, with the
adoption of the “navigation obligation in traffic separation” the vessels
were obliged to navigate in their own lanes!34. This system is indented
for reducing marine accidents and increasing the safety in the Istanbul
Strait.

In order to prevent the marine accidents by high-speed navigation of the
vessels in the Istanbul Harbour area, the Article 14 of the former Istan-
bul Harbour Charter, 1982 regulated the vessels cannot navigate over 10
nautical miles of speed with respect to the land during their passage from
the Istanbul Strait unless there are some unaccountable and unavoidable
circumstances'®. 10 nautical miles, which has ben determined as the
speed limit continues to be accepted in the Article 14 of the Turkish
Straits Maritime Traffic Order Regulation dated 2019.

CONCLUSION

The Independenta marine accident comprise one of the most unforgetta-
ble accidents in the history of Turkish maritime for 43 people losing
their lives, the damage it created and the serious marine pollution caused
by the oil spreading to sea. The accident is of great importance since it
caused many maritime law specific concepts to be debated, the deficien-

cies to be determined and lessons to be learnt. The Independenta inci-

133 Ece, “Deniz Kazalar1”, 284.
134 See 2019 Turkish Straits Maritime Traffic Order Regulation Art. 22.
135 Ozersay, 122.
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dent expressly revealed Turkey’s deficiencies in preventing and com-

pensating marine accidents.

The primary legal effects of the Independenta marine accident are relat-
ed to salvage and wreck removal establishments. The accident caused
the importance of the salvage establishment to be acknowledged and was
effective in the inclusion of Salvage Convention provisions in the TTK.
In addition, the differences of wreck removal from salvage establishment
and the fact that wreck removal in Turkish territorial waters should be

made by Turkish citizens as per the Cabotage Law were clarified.

The failure in total and timely recovery of the pollution damages caused
various draft laws about the topic to be prepared. Although the said
drafts could not become laws in a short time, they constituted a signifi-
cant background for future studies. The aftermath of the accident shows
that Turkey had passed through dire straits in getting involved in the

indemnity regime for the damages caused by oil pollution.

On the other hand, the sufficiency of the navigation rules was discussed
and the former istanbul Harbour Charter dated 1982 had constituted a
basis for the current regulations about navigation order and other topics.
In addition, the accident had an effect on the adoption of regulations for
the possession of a compulsory liability assurance during the passage

through Turkish straits.

Although the Independenta marine accident was among the first ten ac-
cidents that had caused serious marine pollution at that time, it could not

get the required interest and attention in the world. The failure in pub-
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lishing a comprehensive accident report has a significant effect in this.
The lack of required interest in the accident by Turkey was due to the

political and social unrest at that period.
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