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Bu calismada Antalya Kalei¢i Yat Limam1 Miidirligi tarafindan
11.01.2015 ve 12.01.2015 giini baslayacagr ve bu sebeple tim gemi
kaptanlarina gerekli tedbirleri almalar1 telsiz ve anonslar ile bilgilendir-
me yapilan firtina neticesinde Ugurum 2 ticari gezinti teknesine Armada

VIP Isimli teknenin garpmasi ve bunun sonucunda 13.01.2015 saat 10.00

sularinda Ugurum 2 teknesinin batmasiyla sonuclanan olay ele alinmistir.

S6z konusu olay ¢atma hukuku bakimindan degerlendirilmis, olaya en
uygun ¢atma turinud tespit edebilmek amaciyla ¢atmanin nevileri agik-

lanmis, ¢atma hukuku bakimindan kusurun séz konusu olup olmadigi,
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zarara kimlerin hangi sebeplerle katlanmasi gerektigi ifade edilmeye
calisilmistir. Ortaya ¢ikan zararlarin taraflarin yaptirmis olduklar1 sigor-
talar da dikkate alinarak sigorta hukuku kapsaminda nasil giderilecegi

agiklanmustir.
Anahtar Kelimeler: Catma, Kusur, Zarar, Deniz Sigortalari.
ABSTRACT

In this study, collision between “Ugurum 2” and “Armada VIP” will be
examined. The case occured as follows:

The storm that will start on dated 11.01.2015 and 12.01.2015 and mea-
sures must be taken due to the storm by the master, were announced with
wireless by Antalya Kaleici Marine Management. By the reason of the
storm, collision occured between the ships which named “Ugurum 2”
and “ARMADA VIP”. After this collision “Ugurum 2” went down.

This case was analysed in respect of collision and types of collision was
clarified due to the suitable collision category. Also it is explain that the
concepts of the negligent collision and fortuitous collision and who will
suffer from the damage. Last but not least, it is commented that how to
recover the damage and marine insurances that the parties can underwri-
te. Finaly, collision was evaluated within the scope of the insurance law

considering hull insurances that parties assured.

Keywords: Collision, Fault, Damage, Marine Insurances
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GIRIS

Deniz kazalar1 gegmisten beri insanlarin ilgisini ¢gekmistir. Buglin de bu
ilginin siirdigiinii goriyoruz. Bu ilgide denizlerin zaman zaman urkiten
goriiniise burtinmesi, ¢ok blyik doga gliclnl simgelemesi, deniz Ustln-
deki insanlarin karadakilerden daha caresiz kalmasi ve deniz kazalarinin
dogurdugu maddi kayiplarin biyik olmasi gibi unsurlarin pay1 blyuktar.
Catma olay1 da deniz kazalari icinde 6nemli bir yer tutar. iki geminin az
ya da ¢ok hizla birbirine carpmasi diye tanimlanabilecek olan gatma,
doga olaylar1, gérme kosullarinin bozuk olmasi, gozculik hizmetlerinin
Iyl yapilamamasi, manevralarin zamaninda gerekli agiklikla yapilama-
masi, haberlesmenin ve isaretlesmenin KOt yapilmasi gibi nedenlerden
kaynaklanabilir. Catisma ¢ogu zaman Onemli sonuglar dogurur. Ancak
bircok kez gemilerden birinin batmasma veya can kaybina yol agmasi

bakimindan énemi buyuktdrt,

Bu ¢alismamizda Ugurum 2 isimli gezinti teknesinin deniz kazasi sonu-
cu batmasi olayr degerlendirilecektir. Talihsiz olay Antalya Kaleigi Yat
Limaninda meydana gelmistir. Bu olay Antalya Kaleici Yat Limani1 Mu-
diirligi tarafindan 11.01.2015 ve 12.01.2015 guniu baslayacagi ve bu
sebeple tim gemi kaptanlarina gerekli tedbirleri almalar1 telsiz ve anons-
lar ile bilgilendirme yapilan firtina neticesinde Ugurum 2 ticari gezinti

teknesine Armada VIP Isimli teknenin garpmasi ve bunun sonucunda

1 Aybay, G - Akten, N.: “Tiirkiye’de Deniz Kazalar1”, Tiirkiye’de Deniz Kazalari
Sempozyumu, Ankara 1983, s. 7-9.
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13.01.2015 saat 10.00 sularinda Ugurum 2 teknesinin batmasiyla ilgili-
dir. Olayla ilgili dava hala stirmektedir?.

. UGURUM 2 KAZASI

11-12.01.2015 gund Antalya Kalei¢i Yat Liman1 Midiirligi tarafindan
yat limaninda bulunan tim gemi kaptanlarina ve ilgililerine hava sartla-
rinin ilerleyen saatlerde kotiilesecegi ve gerekli tedbirlerin alinmasi ko-
nusunda telsiz ve anonslar ile bilgilendirme yapilir. 12.01.2015 giini
saat 19.20 itibari ile liman sahasinin gegici olarak trafige kapatilir. Kale-
ici Yat Limaninda bagl bulunan Ugurum 2 isimli ticari gezinti teknesi-
nin, Armada VIP isimli teknenin iskele ki¢ halatinin kopmas1 nedeniyle,
iskelesinde bulunan Ugurum 2 teknesine carpar. Marina Yetkilileri No-
betci Palamarlar, olay1 ilgililere bildiriler ve dalgic pompa talep ederler,
olay yerine dondiklerinde Ugurum 2 teknesinin batmakta oldugunun
gorlrler, Ayrica palamarlar tarafindan Armada VIP teknesi donatanin
aradiklarmi acil teknesine gelmesi gerektigi, teknesinde kimsenin olma-
digi, teknesinin durumunun tehlike icerdiginin defaten bildirildigini,
tekne sahibinin yaklasik 3 saat sonra teknesinin basina geldigini, Liman
Bagkanlig1 Kaleigi gemi denetim birimine haber verildigini, hep beraber
teknenin basina gidilerek mudahale edildigini, tim midahalelere ragmen
saat 10.00 sularinda teknenin parcalanarak battiginin taraflarinca goral-

diigiinii beyan ederek tutanak imza altina alinmistir.

Davaci iddialar;, Armada VIP teknesinin kaptanimin uyarilara aldirmaya-

rak ve gerekli guclendirmeyi yapmayarak teknesini terk ettigini daha

2 Taraflarin vekillerinden izin alinarak konu hazirlanmistir.
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sonra riizgarin siddetini artirdigini ve muvekkilinin kaptaninin durumu
liman yetkililerine ve davali kaptana bildirdigini davali kaptanin limana
gelmeyip teknesiyle ilgilenmedigini, bu sebeple Armada VIP teknesinin
iskele ki¢ halatinin koptugunu ve kontrolden ¢ikarak yaninda bulunan
muvekkiline ait tekneye carparak zarar verdigini, teknenin sancaga dog-
ru yan yattigini gelen dalgalarin etkisiyle pargalanip battigini, bitin bu
olaylar olurken davali kaptana ulasilmaya calisildigi, ancak yapilan ara-
malara cevap vermedigini ve teknesine gelmedigini, mlvekkilinin tekne-
si battiktan sonra teknesinin basina gelerek halatlarini giiclendirdigini
olayin yasandigi gece ayni limanda bulunan diger teknelerinin de halat-
larinin koptugunu ancak kaptanlari teknede oldugundan teknelerini ¢alis-
tirarak motor giiciyle kopan halatlara destek verip olasi bir kazay1 engel-
ledikleri, olay ile ilgili bilgi ve belge ve taniklarin ifadelerinin bu iddia-
lar1 dogrular nitelikte oldugu, davali sigorta sirketinin bu teknenin 3.

sahislara verdigi zararlardan 6turd sorumlu oldugunu tzerinedir.

Davali iddialari, meydana gelen hasarin firtina sonucu meydana geldigi,
olay glini riizgarin hizinin diger giinlerin ortalama 3-5 kat1 siddetinde
oldugunu dava konusu olayin1 umulmayan bir hal sebebi hal sebebi ile
veya micbir sebep sonucu ortaya ¢ikmis oldugu tespit edilmis olmakla
davacinin zararia katlanmasi gerekecegi, davacinin gemisinin eski bir
gemi oldugunun tanik ifadelerinde gectigi, davali taraf olarak somut
olayda uzerlerine diisen tum sorumlulugu aldiklari, mivekkili sirketin
sorumlulugunun s6z konusu olmadigi, diger tarafin gerekli tim tedbirleri
almadigi, bu yuzden kusurlu oldugu, ortaya ¢ikan zarardaki kusur orani-

nin da degerlendirilmesi gerektigi, tekne sigortasi geregi ¢atma sonu-
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cunda diger gemilerde olusan zararlarin % oraninda tekne sigortasi kap-
sami1 altinda oldugunu, davacinin is bu dava oncesinde muvekkiline bas-
vurmadigi, olusan zararin ancak dava tarihinden itibaren yasal faizinin

talep edilebilecegi Uzerinedir.
1. KAZANIN SONUCLARI
A) DENIZ TICARETI HUKUKU ACISINDAN SONUCLARI
1- Hukuki Niteligi

Hukuki anlamda ¢atma, tahsis edildikleri deniz sergiizestinde, karsilikli
sozlesmesel bir iligki iginde bulunmayan iki ya da daha fazla geminin
carpismasidir®. Deniz Hukuku terminolojisi acisindan iki geminin car-
pismasi1 ‘‘catma” olarak nitelendirilmektedir®. Catma hiikiimleri, 6762
sayill Turk Ticaret Kanunu’nun 1216-1221 maddeleri arasinda dlzen-
lenmis olmakla birlikte, kanunda ¢atmanin agik bir tanimi yapilmamustir.
Catmalar hakkindaki 1910 Briksel S6zlesmesinde de bir tanim yoktur.
Ancak sozlesmenin 1. maddesindeki “Deniz gemileri arasinda veya de-
niz gemileri ile i¢c su gemileri arasinda olan ¢atmalardan” bahsedilmek-
tedir. Denizde Catismayr Onleme Tiiziigii (DCOT) Bolum A (Genel hii-

3 Hirs, E.: Ticaret Hukuku Dersleri B. 3, Tstanbul, 1948, s. 814; Goknil, M. N.: Deniz
Ticareti Hukuku, Ankara, 1935, s. 340; Gultekin, G.: Deniz Hukuku, Kurtarma,
Catma, Yardum, Prof. Dr. Cemil Birsen’den Ayri Basi, Istanbul 1939, s. 612; Arse-
ven, H.: Deniz Ticaret Hukuku Dersleri, istanbul 1961, s. 51; Doganay, I.: Turk Ti-
caret Kanunu Serhi C. 1ll, Ankara 1979, s. 602; Ulgener, F.: “Catma Sebebiyle
Kars1 Gemiye Verilen Zararlar ile ilgili Olarak Sigorta Himayesi ‘RDC Klozu’”
(Kis. Catma), Cetingil ve Kender’e 50. Birlikte Calisma Yili Armagani, istanbul
2007, s. 1146; Topsoy, F.: Catma Hukuku, Legal Yaymevi, Istanbul 2017, s. 9

4 Goéger, E.: “Denizde Catmadan Dogan Kanunlar htilaflar1”, Adalet Dergisi, C. 57,
1966, s. 628; Okay, S.: “Catmalarda Kanunlar ihtilafi”, A. E. Arsebiik’e Armagan,
Ankara 1958, s. 481.
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kiimler) Kural I- Uygulama (a) maddesinde de “Bu kurallar, agik deniz-
lerde ve acgik denizlerle baglantili olan ve agik deniz gemilerinin seyre-
debilecegi sularda bulunan gemilerin timine uygulanacaktir” diye belir-
tilmistir. Eski TTK ve 1910 Briiksel Sozlesmesine bakildiginda; iki nehir
veya gol gemileri arasindaki ¢arpisma, deniz gemisi niteligi bulunmadi-
gindan catma olarak degerlendirilmez ve bu durumda “haksiz fiil” hi-
kiimleri uygulanirdi®. Yeni TTK’nm 931 maddesiyle, eski TTK’nin bi-
rakmis oldugu bosluk doldurulmustur. I¢ su gemileri arasindaki ¢atmaya
TTK’nin uygulanacag agiktir. 6102 sayili Yeni Tirk Ticaret Kanunu
1286. maddesinde ¢atmayi, iki veya daha ¢ok geminin birbiriyle garpis-
masi1 olarak nitelendirerek genel bir cerceve cizmistir. Ancak ¢arpisan
gemilerin hepsinin seyriisefer iginde olmasi sart olmayip demir atmis bir
gemiye carpilmasi halinde de ¢atma s6z konusu olur®. Buna gére; a) iKi
veya daha ¢ok gemi carpismis olacak ve ¢atma sonucunda, b) gemilere,
gemilerde bulunan insanlara, gemilerde bulunan esyaya ve verilen zara-

rin tazmini s6z konusu olacaktir.

Somut olay agisindan baktigimizda Ugurum 2 ve Armada ViP isimli
teknelerin gemi sifatina haiz olup olmadiklar1 sorusuna yanit aramamiz
gerekmektedir. 1910 Briiksel S6zlesmesinde deniz gemisi terimi kulla-
nilmig lakin geminin tanimi1 yapilmamistir. S6zlesmede diizenlemeyen
bir hususta “olayin meydana geldigi yer hukuku” uygulanacagindan

Turk hukukunun hem dogrudan hem de tamamlayici olarak uygulandigi

5 Topsoy, 24.
6  Goknil, M. N.: Deniz Ticareti Hukuku Dersleri, Catma ve Kurtarma Yardim, Istan-
bul 1958, s. 23.
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hallerde gemi tanim1 TTK ya gore belirlenecektir’. Tahsis edildigi amacg,
suda hareket etmesini gerektiren, yizme &zelligi bulunan ve pek kigik
olmayan her arag, kendiliginden hareket etme imkani bulunmasa da, bu
kanun bakimindan gemi sayilir. 6102 sayili TTK 931. maddesinde, 6762
sayili TTK 816. maddesinden farkli olarak tekne kavrami yerine arag
kavrami kullanmistir. Boylece, Ingilizce’ deki bir karsilig1 olan “ves-
sel” sozciugliniin anlaminda barmnan i¢i oyuk, hacme sahip obje tarifi
terkedilmistir. Bir kase seklinde i¢ hacme sahip olmayan objeler de —
diger kriterleri karsilamak kaydiyla— gemi olarak nitelendirileceklerdir.
Sat, mavna, ylzer ving, ylzer havuz vs. Bu sayede gemi olarak kabul
edilebilecektir®. Kendiliginden hareket etme imkanina sahip olmasa dahi
suda hareket edebilen bir aracin gemi olabilecegi belirtilmistir®. Hatta
Yargitay kararlarinda; Yargitay kararlarinda “gemi” kavraminin dar yo-
rumlanmasinin sakincali sonuglarini bertaraf etmek (izere kendiliginden
hareket etme kabiliyetine haiz olmasa dahi, bir aracin gemi olabilecegi
acikca belirtilmistir. Carpigsmaya maruz kalan vasitalarin gemi niteligin-
de olmasi zorunlulugundan dolay1 en az birinin gemi vasiflarina haiz
olmadigi durumlarda catmadan bahsedilemez®®. Ornegin; bir geminin
yaliya, dubaya, samandiraya, iskeleye vs. ¢arpmas1 durumunda ¢atma, en
az iki gemi arasinda s6z konusu oldugundan bu durum ¢atma sayilmaz.
TTK m. 935’ten hareketle bu kanunun deniz ticareti ile ilgili hiikiimlerin

ticaret gemilerine uygulanacagi yonundedir. Ancak konu catma oldu-

" Atamer, K.: “Briiksel S6zlesmesinde ve TTK Tasarisinda Catma”, C. XXIV, S. 1-2, s. 184,
8  Algantirk Light, Denizde Catma Hukuku, istanbul 2011, s. 16.
® Kender - Cetingil - Yazicioglu, Deniz Ticareti Hukuku, istanbul 2014, s. 35.

10 Damar, D.: “Gemi Niteliginde Olmayan Deniz Araglar1 ve Catma”, Prof. Dr. Rona
Serozan’a Armagan, C. I, Istanbul, 2010, s. 782.
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gunda gemilerinin kullanim amacinin bir 6nemi yoktur. 6102 sayili TTK
deniz ticareti hikimlerinin, harp gemileri ile diger devlet gemilerini
kapsam dis1 birakan Catma Milletleraras1 S6zlesmesinden isabetli olarak
ayrilarak ticaret gemisi olup olmadigina bakilmaksizin her gemi igin
uygulanacagi gortlmektedir. Catma hikimlerinin uygulanabilmesi ve
meydana gelen hadisenin ¢atma olarak degerlendirilebilmesi i¢in gemile-
rin birbiriyle fiziken temas etmesi ve bunun sonucunda bir zararin ortaya
cikmasi sarttir. Eger ortada bir zarar yoksa ¢atma da yok demektir. Ge-
milerin mitemmim ciiz ve teferruatlarinin da maddeten temaslar1 da fiili
catmadir. Gemi, kurtarilamayacak sekilde batmasi, enkaz haline gelmesi
ya da denizde seyrlseferden baska bir gayeye devamli tahsis edilmesi
gibi hallerde hukuken gemi olma niteligini kaybeder'!. Ancak kismen
batik ve kurtarilabilecek halde olan bir gemiye carpilmasi durumunda
catma hiikiimleri uygulanacaktir*?, Somut olay bakimmdan Armada ViP
ve Ugurum 2 teknelerinin gemi vasfina haiz olduklar1 goérilmektedir.
Hatta bu gemiler ticaret gemileridir. Ticaret gemisi olmamis olsalardi
dahi ¢atma hikumlerinin uygulanacagi kanunun lafz1 géz 6niine alindi-
ginda agiktir. Olaym meydana geldigi yer Tiirkiye’dir. I¢ su gemileri
arasinda ¢atma gergeklesmistir. TTK hiktumleri uygulama alan1 bulacak-
tir. Dolayistyla 13.01.2015 glinii gergeklesen Armada VIP isimli tekne-
nin Ugurum teknesine yaslanmasi (¢arpmasi) olarak 6zetlenebilecek olan

olay Deniz Ticaret Hukuku geregince ¢atma teskil etmektedir.

11 Kalpstiz, T.: Deniz Ticareti Hukuku Giris-Gemi, C. I, Ankara, 1971, s. 112; Sozer,
B.: Deniz Ticareti Hukuku, C. 11, Istanbul 2016, s. 367.

2 Ulgener, 1145 dpn. 3.
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2- Catmanin Cesitleri

6102 sayili kanunda catmadan dogan zararlar icin kusur sorumlulugu
esas alinmig bu sebeple ¢atma gesitleri kusursuz ve kusurlu ¢atma olmak
lizere iki ana grupta ele alinmistir™®. Catma hukimlerinin uygulanisi ve
sorumlulugun tayini de ¢atmanin g¢esidine gore degismektedir. Kusurlu
catma halleri de bir tarafin kusuru, ortak kusur ve kilavuz kaptan kusuru

olmak Uzere (i¢c madde altinda diizenlenmistir.

Somut olayda Ugurum 2 teknesi batmasina sebep olan ¢atma filinden
Oturd kusurlu ve kusursuz gatma kavramini kKusursuz g¢atma kavramini
icerdigi umulmayan hal mucbir sebep, neden ileri geldigi anlagilamayan

catma kavramlarini incelememiz gerekmektedir.
a) Kusurlu Catma

Kusurlu ¢arpmanin en énemli 6zelligi, carpismaya kusurun neden olma-
sidir. Catma, sozlesmeyle (akdi) diizenlenmis bir iliskiye dayanmadigin-
dan dolayr haksiz fiildir'4. Catma haksiz fiilin 6zel bir halidir. TTK’nin
catmaya iliskin hikimleri TBK’ya gore 6zel hikim niteliginde oldu-
gundan, ¢atmalardan dogan uyusmazliklarda 6ncelikle TTK nin ¢atmaya
iligkin hikumleri uygulanmali, TBK’nin genel hikimleri ancak hukim
bulunmayan hallerde uygulanacaktir’®. Yargitay da 6niine gelen davalar-

da bu kanaattedir'®. Catmanin unsurlar1 da haksiz fiil ile aynidir. Hukuka

13 Kender - Cetingil - Yazicioglu, 37.
14 Goger, Catma, 629 ve 635.

15 Eris, G.: A¢ciklamali - I¢tihath Turk Ticaret Kanunu Deniz Ticareti ve Sigorta, An-
kara 1990, s. 828.

16 Doganay, Serh, 623.
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aykirihik, kusur, zarar ve aralarinda illiyet bagi bulunmalidir'’. Hukuka
aykirilik, genellikle catmalarda Denizde Catismayr Onleme Tiiziigiine
(DCOT) uygun hareket etmemek olarak karsimiza ¢ikmaktadir. Gemi-
lerden birinin ya da her ikisinin kaptani da kusurlu davranmislar ise ve
catma meydana gelmisse 0 zaman “kusurlu ¢atma” s6z konusudur. Bu
catma sonucunda tglnci unsur olan zarar, mutlaka meydana gelmis ol-
malidir. DOrdunci olarak, tum bu olanlar ile yani hukuka aykirilik, kusur
ve zarar arasinda bir illiyet bag iligkisi bulunmalidir. Kusur sonucunda
herhangi bir zarar yok ise ¢atmadan bahsetmemiz mumkun degildir. Za-
rara etkisi olmayan kusurun bir énemi yoktur. Bu nedenle geminin veya
donatanin kusurlu hareket ettigi ve bu yizden ¢atma ve zararin oldugu
ispat edilmelidir. Burada kusurun hangi gemi adami tarafindan yapildi-
ginin aragtirilmasina veya ortaya konulmasina gerek yoktur, 6nemli olan

geminin kusurlu olmasidir?®,

Kusurlu ¢atma kendi icerisinde tek tarafli kusurlu ve miisterek kusurlu

catma olarak ikiye ayrilmaktadir.
I. Tek Tarafl: Kusurlu Catma

6762 sayili TTK 1217 madde, tek tarafli kusurlu ¢atmayi; “gemilerden
birinin gemi adamlarmin kusurundan ileri gelmisse, zarar1 0 geminin
donatan1 tazmine mecburdur” diye tanimlarken 6102 sayili TTK 1288
madde de “gemi adamlarinin birinin kusurundan veya donatanin kusu-

rundan ileri gelmisse” diye donatani da ilave etmistir Konvansiyonun 3.

17 Géger, E., “Haksiz Fiilden Borglarin Tabi Oldugu Kanun”, AUHFD, C. 22-23, Y.
1965-66, S. 1-4, s. 451.

18 Algantiirk, 64.
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maddesinde, tek tarafin kusuru halinde kusursuz tarafin tim zararinin
karsilanacagi belirtilmektedir. Ayrica bu madde, gemi adamlari kusurlu
olsun ya da olmasin gemiyi ilgilendiren teknik sebeplerden kaynaklanan
kusuru da kapsar. Soyle ki; TTK m.1217 ve 1218’de kusurlu ¢atma Kri-
teri olarak gemi adamlarinin kusuru dikkate alinmistir. Briksel Konvan-
siyonu’nda ise, geminin kusurundan séz edilmektedir'®. Buradaki temel
ayrim Kusurun ispat1 noktasindadir. Konvansiyon geminin kusurlu hare-
ket ettiginin®® ispatim1 yeterli gormiis, TTK ise kusurun donatana veya
gemi adamlarma izafe edilmesini aramistir. Bunlardan biri kusurlu ise
kusurlu catmanin gerceklesecegini varsaymustir’t, Kanaatimizce kusurlu
catmadan bahsedebilmek icin gemi adamlarmin herhangi birinin olayda
kusurlu oldugunun ispatinin yani sira, geminin kusurlu oldugunun ispati
da yeterli olmalidir?®. Catmada kusuru bulunan kaptanlar ve kilavuz da
tazminat borcundan sorumludur. Her kaptan, kendi gemisinin donataniy-
la birlikte BK m.50 uyarinca miteselsilen sorumludur®. Bu sebeple do-
natan, kaptanin kusuru nedeniyle diger gemiye 6demek zorunda kaldigi

tazminat i¢in kaptana riicu edebilir. Riicu icin kaptanin sahsen kusurlu

19 Bu husus TTK ile Konvansiyon arasinda 6nemli bir farkhilik yaratmaktadir. Kon-
vansiyon’daki bu goriisiin altinda, gemideki teknik kusur nedeniyle meydana gelen
bir catmada, ¢atmanin umulmayan bir hal nedeniyle meydana geldigi kabul edilip
herkesin kendi zararina katlanmasi suretiyle kusursuz olan carpilan geminin ceza-
landirilmamasi diigiincesi yatmaktadir. TTK ise geminin kusurlu olamayacagindan
bahisle kusur kisiye izafe etmistir. Bkz. TTK 1288 gerekgesi, Turk Ticaret Kanunu
Tasarist, S. 382.

Yanlig manevra yapilmasi, hiz sinirlarina uyulmamasi vb.

2L Arseven, Deniz Ticareti, 58; Doganay, 58.

22 Arseven, H.: “Catmalar”, TUHFM, 1946, C. XII, S. 2-3, s. 695.

23 Atamer, 203.

20
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olmasi veya kusurlu gemi adaminin gézetiminde kaptanin kusuru olmasi

gerekmektedir?*,
1. Miisterek Kusurlu Catma

Miisterek kusurlu ¢atma, konvansiyonun 4. maddesinde diizenlenmistir.
Buna gore, ¢atma, ¢arpisan gemilerin donatanlarinin veya gemi adamla-
rinin kusurlarindan ileri gelmisse, bu gemilerin donatanlari, ¢catma yu-
ziinden gemilerin veya gemide bulunan esyanin ugradiklari zarardan
kusurlarinin agirhi@r oraninda sorumludur. Bununla beraber, duruma
gore, bu oranin saptanmas1 mimkiin olmaz veya taraflarin ayni1 derecede
kusurlu oldugu ortaya ¢ikarsa, taraflar esit oranda sorumlu tutulurlar.
6102 sayili TTK’da miisterek kusurlu ¢atma icin éngoérulen tanim kon-
vansiyonla uyum icerisindedir. Miisterek kusurlu ¢atmada kusur ile olu-
san zarar arasinda mutlaka illiyet bagi olmalidir. Catmaya karigan gemi-
lerden eger birinin meydana gelen ¢atmadan dogan zararda herhangi bir
kusuru yok ise, diger bir degisle zarar 6teki geminin kusuruyla olusmus-
sa 0 zaman hukuken miisterek ¢catmadan bahsedilemez. Catma, tek tarafli

¢atmadir.

Somut olay icin degerlendirdigimizde, Armada ViP isimli teknenin Ugu-
rum 2 isimli tekneye yaslandigi olayla ilgililerin ifadesinden, liman bas-
kanlig1 tarafindan tutulan tutanaktan ve bilirkisi raporlar1, kaptanin tek-
nesinin basima ge¢ geldigi ve teknesiyle ilgili gerekli dnlemleri almadig
yonundedir. Bu durumu bu sekilde kabul ettigimizde kusurlu ¢atmanin

sartlarinin gergeklestigini gorilmekte ve somut olay ve ¢atma kavrami

24 Atamer, 203.
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tim yonleri ile ele alinmadig: takdirde bizi yanlis bir kanaate strlkleye-

cegi agikardir.
b) Kusursuz Catma

6102 sayili TTK madde 1287 birinci bendinde ve konvansiyonun
2.maddesinde “catma, umulmayan bir hal veya mcbir sebep yuzlinden
meydana gelmis veya neden ileri geldigi anlasilamamissa, ¢arpisan ge-
milerin veya gemilerde bulunan insanlarin yahut esyanin ¢atma yiiziin-
den ugradiklar1 zarara, o zarara ugrayan kisi katlanir. TTK nin bu hilkm
geregi kusursuz gatma sz konusu olabilmesi igin ya umulmayan bir hal
olmali ya mucbir sebep hali s6z konusu olmali ya da ¢atmanin neden

ileri geldigi anlasilamamalidir®®.

Maddede diizenlenen “miicbir sebep?®” ile “umulmayan hal” arasinda
fark bulunmadigi bu iki unsurun uluslararasi hukukta kagmilmaz kaza
olarak adlandirildigi gorilmektedir. Bu iki kavram siklikla uygulamada
ayni anlamda yorumlanmasinin sebebi bu iki kavrami birbirinden ayir-

manin hayli zor ve mesakkatli olmasidir.
i. Umulmayan Hal

Umulmayan hal, azami dikkat ve 6zene ragmen Onceden kestirilip 6n-
lenmesi mumkiin olmayan olaylardir. Ornegin, liman yetkililerinin gecis
sirasinda savag halinde 1siklarin1 sondirerek seyrini emretmesi halinde,

bu sebeple bir ¢catma meydana gelirse, bu hal duruma goére kusursuz

%5 Sozer, Deniz Ticareti 11, s. 379; Topsoy, 124.
%1910 tarihli Bruksel Konvansiyonu’nda yalniz “miicbir sebep” kullanilmistir.
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catma sayilir?’. Ancak énceden ongoriilebilir ve oniine gecilebilir bir
nedenden kaynaklanan catma kusursuz olmayacaktir. Gemide bir ariza
meydana gelip ¢atmanin bu arizadan kaynaklandigi hallerde kusursuz
catma diyebilmek igin s6z konusu arizanin olmamasi igin tim bakimla-
rini, muayenesinin zamaninda yapilmis olmasi ve kayit altina alinmig
olmas1 gereklidir. Aksi takdirde tim bu 6nlemler alinmaksizin ¢atma, bu
sebepten dolayr meydana gelirse kusursuz catma sayilmaz, ortada bir
kusur oldugundan bir kusurlu ¢catmadan bahsedilir. Gel-git, akinti, mete-
oroloji istasyonlarinin 6nceden haber verdigi firtinalar gibi doga olayla-
rin1 umulmayan hal igerisinde yorumlamak mumkun degildir. En buytk
dikkat ve 6zenle bile 6nlenemeyecek, énceden alinabilecek tiim tedbirle-
rin alinmasina ragmen c¢atma, kagmnilmaz oldugunda beklenmeyen hal
s6z konusudur?®. Dolayisiyla somut olayr umulmayan hal kavram iceri-
sinde degerlendirmek mumkun degildir. Cunku firtinanin olacagini me-
teoroloji istasyonu Onceden haber vermistir. Olaymn meydana geldigi
tarihteki limanda bulunan tim gemilerin kaptanlarma ve maliklerine

durum, liman miidiirliigi tarafindan telsiz ve anonslarla haber verilmistir.
ii. MUcbir Sebep

Micbir sebep kavrami hem catmalarda illiyet bagin1 kesen bir sebep
olarak karsimiza ¢ikmaktadir. Micbir sebep, genel bir davranis hormu-
nun veya borcun ihlaline mutlak ve kaginilmaz bir sekilde yol acan, 6n-

gorulmesi ve karst konulmasi mumkiin olmayan olagan Usti bir olay-

21 Kender - Cetingil - Yazicioglu, 189.
28 Aybay — Aybay - Aybay - Aybay, Deniz Hukuku, Aybay Yayinlari, Istanbul 1998,
s. 722-723; Tekil, F.: Deniz Hukuku, istanbul 2001, s. 416.
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dir®®. Miicbir kuvvet, umulmayan hal kavrammin 6zel bir halidir.
Umulmayan hal ile mucbir kuvveti her zaman birbirinden ayirmak hig
kolay degildir. Bir geminin iskeleye yanasma manevrasi esnasinda bir
deprem meydana gelmis ve neticesinde gemi kontrolden ¢ikarak baska
bir gemiye c¢arpmus ise, mucbir kuvvet sebebiyle meydana gelen ¢atma
diye ifade etmek muimkindir. Gerek umulmayan hal gerekse miucbir
kuvvet nedeniyle meydana gelen ¢atmalarda agiklamalardan da anlasila-
cagi Uzere konu, tartismaya agiktir. Catmalara sebep olan mucbir sebep,
siddetli firtina, kuvvetli sis gibi gemi disinda ortaya ¢ikan dogal olaylar-
dir. Bir baska deyisle donatanin kontrol edebildigi insan gicu ile onle-
nemeyecek olaylardir. Sis, pus ve tipi gibi sebeplerle gérme ve duyma
engelleriyle fenerlerin gérilmemesi, didik ve kampanalarin duyulma-
mas1 sonucu olan catmalar da kusursuzdur. Somut olayda siddetli bir
firtina oldugu agiktir. Tanik beyanlarindan ve limanda ¢alisan kisilerin
ifadelerinden de anlasildigi Uzere bu firtina Antalya ili i¢in son 50 (elli)
yilin en siddetli firtinasidir. Mucbir sebep kavramu incelenirken somut
olayin kosullar1 dikkate alinmahdir. Bir baska deyisle micbir sebep tes-
kil eden olay, mutlak degil nispi bir kavramdir. Ayni olay igerisinde bu-
lunan sartlara gore farkli sekilde degerlendirilebilir®®. Ancak miicbir
sebepten de bahsedebilmek icin alinmas1 gereken bditiin tedbirlerin alin-

masina ragmen ¢atma gerceklesmis olmalidir®?,

2 Tandogan, H.: Tiirk Mesuliyet Hukuku, Istanbul 2010, s. 464.
30 Alganttirk Light, 51.

811970 tarihinde Hurricane Betsy kasirgasinin New Orleans Limanini vurmasi nede-
niyle davacinin iki adet mavnasi dahil demirli bazi gemilerin birbirine ¢arpmasi ne-
deniyle zarar gordiigii davada, ABD mahkemesi somut olayin 6zelliklerine gére bu-
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iii. Neden fleri Geldigi Anlasilamayan Catma

TTK’nin 1287. maddesi konvansiyona uygun olarak, “neden ileri geldigi
anlasilamayan ¢atmay1” kusursuz c¢atma olarak kabul edecektir. Neden
ileri geldigi anlasilamayan ¢atma, hatanin varligi veya hangi tarafa ait
oldugu konusunda makul siiphenin oldugu ¢atmadir. Bu ¢atma turiinde,
catmanin nedeni her iki taraf acisindan da anlasilamamaktadir®. Neden
ileri geldigi anlasilamayan ¢atma da ¢atmaya neden olan olay anlasila-
mamis vVeya ¢atmanin kusurlu oldugu anlagilmakla birlikte, hangi tarafin

kusuruyla meydana geldigi tespit edilememistir3.

Ugurum 2 teknesinin batmasiyla sonug¢lanan olayda teknenin batmasina
tek basina firtinanin ve firtinanin meydana getirmis oldugu dalgalarin m1
sebep oldugu, yoksa Armada VIP isimli teknenin Ugurum 2 teknesine
yaslanmasinin m1 sebep oldugu dava dosyasindaki ifadeleri, tutanaklar
ve bilirkisi raporlarinda agikliga kavusmus degildir. Ugurum 2 isimli
tekne 1988 yilinda inga edilmis zaman icerisinde yapmis oldugu kazalar
ve bu kazalarin dogurdugu hasarlar g6z onune alindiginda teknede de-
formasyonlar yipranmalar olacag: agikardir. Her ne kadar her hasar son-
ras1 tekne bakima alinsa, 2012 Nisan ayinda teknede tadilat yaptirilsa da
1988 yilinda inga edilmis ahsap bir teknenin Antalya ilinin son 50 yil
icinde gormiis oldugu en siddetli firtina olarak tabir edilen doga olayina
mukavemet gosteremedigini diisiinmek yersiz olmayacaktir. Antalya
Liman Baskanligi’nin 12.02.2015 tarihli idari tahkikat raporu da bu sa-

tin tedbirler alindigindan meydana gelen zararlardan sorumlu olmayacagina karar
vermistir. Topsoy, 124.

32 Arseven, Deniz Ticareti, 56; Arseven, Catmalar, 689; Topsoy, 124.
33 Algantirk, Catma, 61; Tekil, 421.
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vimizi dogrular niteliktedir. Dolayisiyla Armada VIP isimli teknenin
kaptaninin kusurlu oldugu ve bu sebeple kusurlu catma meydana geldigi
kabul edilse dahi illiyet bagini1 kesen sebep olarak miicbir sebep kavrami
devreye girecek bu sebeple dogal risk teorisi uyarinca dogan zarardan

kimse sorumlu olmayacak ve herkes kendi zararina katlanacaktir.

Somut olayda Ugurum 2’nin batma sebebinin ne oldugu agikliga kavus-
mus degildir. Ayrica dava dosyasinda taraflarin kusur degerlendirmeleri
de objektif sekilde yapilmamistir. Bilirkisi raporunda Ugurum 2 isimli
tekneye higbir kusur izafe edilmemis olay giinti Ugurum 2 kaptaninin
halatlar1 firtinali bir giinde baglanmasi uygun olmayan bir sekilde bagla-
digina yonelik tanik ifadeleri dikkate alinmamistir. Liman goérevlileri
Ugurum 2 adli teknenin bulundugu yerle ilgili olarak tekne kaptanini
uyarip, 0 bolimde yer alan 2 tekne yer degistirmesine ragmen Ugurum 2
isimli teknenin yer degistirmeyi reddetmesi ve bunun kusurluluga olan
etkisi arastirilmamistir. Bu halde bile ortak kusurlu ¢catmadan bahsedebi-
lecekten tek tarafli kusurlu ¢catma kavramina gidilmistir. Kaldi ki somut
olayda illiyet bagin1 kesen bir sebep s6z konusudur. Sebep ile zarar ara-
sindaki nedensellik iliskisi kurulamadigindan dolay: kusursuz ¢atmanin
var oldugu kabul edilebilir. Yapilan tim arastirma ve incelemelere rag-
men catmanin Sebebi ortaya ¢ikarilamiyorsa 0 zaman c¢atma, kusursuz
catmadir. Bu durumda ¢atmanin sebebi her iki taraf¢a da ispat edilemez,
dolayisiyla donatanlarin sorumlulugu olmaz, herkes kendi zararina kat-

lanir. Yani karsi taraftan bir tazminat talep edilemez.
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B) KAZANIN SIGORTA HUKUKU ACISINDAN SONUCLARI

Olayin meydana geldigi tarihte, Ugurum 2 isimli teknenin tekne sigorta-
s1, kullip sigortas1 ve deniz yoluyla tasimaciligi zorunlu yolcu mali me-
suliyet sigortasinin olmadig1 goriilmektedir®®. Armada VIP isimli tekne-
nin ise, tekne sigortas1 mevcuttur. Turk hukukunda donatanin ¢atmadan
dogan zararlarinin giderilmesi ancak geminin sigorta edilmesi halinde

miumkandur®,

Bir zarar sigortas1 turtl olan deniz sigortalarinin ¢ temel g¢esidi bulun-
maktadir. Bunlar, geminin ya da yikin denizcilik rizikolarmi salimen
gecirmesine iliskin menfaatleri teminat altina alan tekne ve yik sigorta-
lar1 ile denizde seyrlsefer nedeniyle ortaya ¢ikabilecek sorumluluklari
teminat altina alan mali sorumluluk (Kuliip Sigortas1) sigortasidir®®. Ay-
rica TTK nun 1259. maddesine gore, on ikiden fazla yolcu tagimak icin
ruhsat alis bir gemi ile yolcu tasindig: takdirde yolcularin 6limiinden ve
yaralanmalarindan dogabilecek sorumluluklarina karsi zorunlu sigorta

yaptirmalar1 gerekir.

Tekne sigortasi, gemi veya bunlara iliskin sigorta ettirebilir menfaatlerin

ugrayabilecegi rizikolar1 policede belirlenen kosullarla givence altina

3 Antalya Kaleigi Yat Limaminda bulunan ticari gezinti teknelerinin ¢ogunda sadece
zorunlu mali mesuliyet sigortasi degil diger sigortalarinda yapilmadigi gorilmekte-
dir. Bunun sebebi de bu liman ¢ikigslarinda gemilerin kontrollerinin yeterince ya-
pilmamasindan kaynaklanmaktadir.

% Seker, Z.: Deniz Yoluyla Yiik Tasinmasinda Sigorta Himayesinin Kapsamz, Istanbul
2001, s. 261.

% Yazicioglu, Tekne Sigortast Sozlesmesi, 2003, s. 13-14; Unan S.: Istege Bagl: Genel
Sorumluluk Sigortasinda Riziko (Kis. Sorumluluk Sigortasi), Istanbul 1998, s. 8.
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alan bir zarar sigortasidir®’. Ancak Institute Time Hulls ad1 verilen Ensti-
tl Klozu eklendiginde, bu klozun “catisma zararlarindan sorumluluk
baslikli” 8. maddesi catma zararlarindan dogan sorumlulugu da Ustlen-
mektedir. Bu klozun eklendigi tekne sigortalar1 ise karma yapili hale
gelmektedir. Clnku ¢atma zararlarindan sorumluluk pasif zarar sigortasi

yani TTK ayrimina gore sorumluluk sigortasi sayilmaktadir.

Tekne Poligesi Genel Sartlari’nda tekne sigortasinin konusu A.1 hikmi
ile belirlenmistir. Bu hiikme gore, gemi veya diger deniz ve gol araglari
ya da bunlarla ilgili sigorta edilebilir menfaatler policede belirlenen ko-
sullarla glivence altina alinacaktir. Catmanin kaptan ya da diger gemi
adamlarinin kusurundan ya da ihmalinden ileri gelip gelmemesi 6nem
arz etmemektedir. Ancak catma, personel eksikligi gibi donatana yuk-
lenmesi mimkiin olan bir denize elverissizlikten meydana gelmisse,

tekne sigortacisinin tazmin yiikiimliiliigii ortadan kalkacaktir®®,

Enstiti Tekne -Zaman- Klozlarina (ITCH) gore, tekne sigortacisinin

catma sorumlulugu su sekilde diizenlenmektedir®®: Sigortalanan geminin

8 Yazicioglu, 14.
3 Ulgener, 1146.
8«8, 3/4 Catma Sorumlulugu

8.1 Sigortalananin diger bir gemi ile ¢atismasi sonucunda, sigortalinin asagidaki
zararlar nedeniyle hukuken sorumlu olmasindan dolayr 6demis oldugu tutarin
¥’Uni sigortaci sigortaliya tazmin eder.

8.1.1 Diger bir gemi ya da buradaki degerlere verilen ziya ya da hasar

8.1.2 Diger bir gemi ya da buradaki degerlerin gecikmesine sebep olunmasi ya da
kullanilmasinin engellenmesi

8.1.3 Diger bir gemi ya da buradaki degerlerin miisterek avaryaya istirak paylari ile
bunlar adina bir so6zlesme olsun ya da olmasi dédenecek kurtarma Ucretleri
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diger bir gemi ile catigmas1 sonucunda, sigortalinin poligede belirtilen
zararlar sebebiyle hukuken sorumlu olmasindan dolayr 6demis oldugu
meblagin %’nii sigortact sigortaliya tazmin eder. Tekne sigortacisinin
verdigi bltun teminatlar Oncelikle sigorta degeri ile sinirlidir. Catma
sonucu Uglincu kisilere verilen zararlar bakimindan sigortacinin sorum-
lulugu ise sigorta bedelinin %4’{inii asamaz. Zarar bu miktar1 astig1 tak-
dirde %’den fazla olan miktar tekne sigortacisi tarafindan tazmin edil-
mez. Geminin gercek degeri Uzerinden sigorta ettirilmesi ve geminin
degerinin zaman icerisinde glncellenmesi sarttir. Aksi takdirde tekne

sigortasinin eksik sigorta olarak tanzim edilmesi ya da geminin degeri-

8.2 Bu kloz ile saglanan himaye isbu sigortanin diger sart Ve klozlar1 ile saglanmak-
ta olan himayenin yaninda yer almakta ve asagida yazili olan hususlara tabi olmak-
tadir:

8.2.1 Donatanlardan birinin sorumlulugu hukuken sinirlandirilmamis oldugu sirece,
bukloz geregi miusterek kusurlu bir catma ile ilgili tazminat karsilikli sorumluluk
esasi Uzerinden her bir donatanin kusuru oraminda digerine 6demesi gereken zarar
belirlendikten sonra yapilacak olan mahsup sonucunda sigortalinin ¢atma sebebiyle
Odeyecegi meblag Uizerinden hesaplanir.

8.2.2 8.1 ve 8.2 klozlar1 geregince beher ¢atma basina sigortaciya diisen sorumluluk
sigortalanan geminin sigorta degerinin %’iinii agamaz.

8.3 Yazili olarak bildirilmis oldugu takdirde, sigortaci ayrica sigortalinin yapmis
oldugu hukuki masraflar ile sorumlulugun varligina ya da miktarma iligkin olarak
yaptig1 bagvurular ile ilgili harcamalarin 32 {inii 6der.

Istisnalar

8.4 Sigortalinin asagida belirtilen hallerle ilgili olarak 6deyecegi meblaglar isbu
klozun kapsamina girmemektedir:

8.4.1 Engel, enkaz yiik ya da diger herhangi bir cismin bulundugu yerden alinmasi
ya da yok edilmesi

8.4.2 Diger gemi ve burada bulunanlar hari¢ olmak (zere, her tiirli esya ya da bu
kapsamda degerlendirilebilecek kalem

8.4.3 Sigortalanan gemideki yik ya da esya veya bu gemi il ilgili olarak verilmis
olan taahhitler

8.4.4 Can kaybi, yaralanma ve hastalik

8.4.5 (Sigortalinin gatigtig1 gemi ve buradaki esyalar hari¢ olmak Uzere) Esya ya da
bu kapsamda degerlendirilebilecek olan kalemlerin kirlenmesi ya da bulagma sure-
tiyle vasiflarinin bozulmasi veya bunlarin olma ihtimali.”.
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nin zaman igerisinde azalmasi hallerinde tekne sigortacisinin sorumlulu-
gu azalacaktir. Tekne sigortacisi, sigorta bedelinin %4’linii asmamak kay-
diyla sigortali geminin kusuru oraninda belirlenecek olan tazminatin
%4tinii 6deyecektir‘®. Catma zararlarindan sorumlulugun tamaminimn de-
gil de ¥ linlin tekne sigortacisi tarafindan teminat altina alinmasindaki

amag, sigortalinin daha dikkatli olmasin1 saglamaktir.
SONUC

Somut olayda daha 6nceki agiklamalarimizdan hareketle, herhangi bir
kusur degerlendirmesi yapilmadan kusurun tamami tek tarafa yiklen-
mistir. Ugurum 2 kaptaniin halatlar1 firtinali bir glinde baglanmasi uy-
gun olmayan bir sekilde bagladigina yonelik tanik ifadeleri dikkate
alinmamig, liman gorevlileri Ugurum 2 adli teknenin bulundugu yerle
ilgili olarak teknenin kaptanini uyarip, 0 bélimde yer alan 2 tekne yer
degistirmesine ragmen Ugurum 2 isimli teknenin yer degistirmeyi red-
detmesi ve bunun kusurluluga olan etkisi arastirilmamistir. Bu halde bile
Briksel Konvansiyonun 10. maddesinde duzenlenen ortak kusurlu cat-
madan bahsedebilecek ve taraflar kusurlarinin agirligi oraninda sorumlu
olacakken, objektif kriterler esas alinmadan tek tarafli kusurlu gatma
kavramma gidilmis ve tim sorumluluk Armada VIP isimli gemiye izafe
edilmistir. Ugurum 2 isimli geminin sigortas1 olmadigi gorilmektedir.
Bilirkisi raporunda, eski tarihteki sigortalardan hareketle ve benzer nite-
likteki gemiler esas alinarak, Ugurum 2 teknesinin fiziki durumu goz

ard1 edilmek suretiyle yapilan deger hesaplamasi yanlistir. Geminin giin-

40 Ulgener, 1145.
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cel degerinin hesaplanarak buna gore proporsiyon ilkesi cercevesinde bir
teminat tutar1 belirlenmesi gerekirken hesaplanan teminat tutari ve ¥
oraninin g0z ardi edilmesi kanaatimizce yanlistir. Kald1 ki somut olayda
kusursuz catma hukumleri uygulama alani bulacaktir. Catma taraflarin
kusuru olmaksizin ger¢eklesmis ise (kusursuz catma s6z konusu ise)
catma sorumlulugu dogmadig: icin meydana gelen zarar tekne sigortasi

teminat1 kapsaminda olmayacaktir.
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ABSTRACT

This study addresses the accident that resulted in the collision of the hull
called Armada VIP to the excursion boat called Ugurum 2, and conse-
quently in the sinking of Ugurum 2 on 13.01.2015 at 10.00 local time
due to the storm, which had been announced over the radio and via an-
nouncements to the captains to take all the necessary precautions by the
Antalya Kalei¢i Marina Administration that it would start on 11.01.2015
and 12.01.2015.

The aforementioned accident was evaluated with regard to collision law,
the types of collisions were explained to determine the most suitable
collision for the accident, and an attempt was made to express whether
there was any fault in terms of collision law and who should bear the
loss on what grounds. The study also explained how the losses emerged
would be recovered with regard to insurance law, considering the insur-

ances made by the parties.
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INTRODUCTION

Maritime accidents have attracted people's interest for a long time. We
see that this interest continues today. Elements such as the seas assuming
dreadful appearance at times and symbolizing an immense natural pow-
er, the people at sea being more helpless than the people on land, and sea
accidents causing great financial losses play a major role in this interest.
Collisions have an important place in maritime accidents. Collision,
which can be defined as two ships colliding into each other with a low or
a high speed may due to natural events, low visibility conditions, failure
in keeping good watches, inability to perform the maneuvers with the
required distance, and poor communication and signaling. Collisions
mostly cause substantial consequences. However, it is of great signifi-
cance since it causes the sinking of one of the vessels and casualties in

most of the cases?.

In this study, the event, in which the excursion boat called Ugurum 2
sank due to a maritime accident, will be evaluated. The unfortunate
event occurred at Antalya Kaleici Marina. This event is about the acci-
dent that resulted in the collision of the hull called Armada VIP to the
excursion boat called Ugurum 2, and consequently in the sinking of
Ugurum 2 on 13.01.2015 at 10.00 local time due to the storm, which had

1 Aybay, G. - Akten, N.: “Tiirkiye’de Deniz Kazalar”, Tiirkiye’de Deniz Kazalari
Sempozyumu, Ankara 1983, pp. 7-9.
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been announced over the radio and via announcements to the captains to
take all the necessary precautions by the Antalya Kalei¢i Marina Admin-
istration that it would start on 11.01.2015 and 12.01.2015. The lawsuit

about the event is still in process?.
|. UGURUM 2 MARITIME ACCIDENT

On 11 and 12.01.2015, captains and authorities of all vessels in the An-
talya Kaleici Marina are informed over the radio and via announcements
by the marina administration that the air conditions would get worse in
the following hours, and all the necessary precautions should be taken.
The marina port area is temporarily closed to traffic as of 19.20 on
12.01.2015. The vessel named Armada VIP collides with the commer-
cial excursion boat called Ugurum 2 harbored at the Kalei¢i Marina and
situated to her port side, as her stern line brakes. The marina authorities
and mooring boats on watch notify the event and request submersible
pumps; when they return to the scene of the accident they see that Ugu-
rum 2 is sinking. Also the mooring boats declare that they called ship-
owner of Armada VIP and told him that he should immediately come by
his vessel; that there was not anybody on board his vessel, and the ship-
owner was informed at once that his ship was in danger; that the ship-
owner arrived by his vessel after 3 hours, and Harbor Master's Ship Sur-
vey branch was informed; the incident was responded altogether, and
they witnessed that the vessel sank around 10.00 and the official report

was signed.

2 This study is prepared by taking the consents of the attorneys of the parties.
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The allegations of the plaintiff are based on the following claims: the
captain of Armada VIP left his vessel without paying attention to the
warnings and without performing the required reinforcements. The
plaintiff also states that his client notified the marina administrators and
the defendant captain about the situation after the wind blasted but the
captain did not come to the marina and did not take care of his vessel,
and thus the stern line of Armada VIP brake and the vessel got out of
control and caused damage on his client's vessel via collision. The plain-
tiff asserts that the vessel careened to the starboard side, and the defend-
ant captain was tried to be communicated while all these events were
happening but the captain did not respond to the calls made and did not
come by his vessel. The plaintiff claims that the defendant captain came
by his vessel after his client's vessel had sunk and reinforced the lines.
The plaintiff also argues that the lines of other vessels in the marina
brake that night; however, the captains, being present on board, support-
ed the broken lines by running their engines, and prevented a possible
accident. The plaintiff declares that the information, documents, and
eyewitness statements are in this direction, and the defendant insurance
company is responsible for the damages inflicted on third parties.

The defendant claims that the damage was inflicted due to a storm, and
at the day of the incident, the speed of the wind was 3 to 5 times higher
than normal. The defendant argues that it is confirmed that the incident
in dispute is caused by unexpected circumstances or force majeure, thus
the plaintiff should bear the loss, indicating that the vessel of the plain-
tiff was old, proven by the eyewitness statements. The defendant ex-
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presses that they assumed full responsibility for the concrete case as the
defendant party, and the client company did not have any responsibility
in the event. The defendant claims that other party did not take all the
necessary precautions and thus is faulty. The defendant asserts that the
fault rates should be evaluated, and just three-fourths of the damages
caused by the collision is under hull insurance. The defendant claims
that the plaintiff did not call on his client, and thus only the legal interest

of the damage, since the motion date, could be demanded.
Il. CONSEQUENCES OF THE ACCIDENT

A) CONSEQUENCES WITH REGARD TO MARITIME COM-
MERCIAL LAW

1- Legal Nature

Legally, collision is the clash of two or more vessels, which does not
have any mutual-contractual relation in the sea exploit they are as-
signed®. The clash of two vessels is considered as "collision" with regard

to maritime law terminology*. Although the provisions for collision are

8 Hirs, E.: Ticaret Hukuku Dersleri Ed. 3, Istanbul, 1948, pp. 814; Goknil, M. N.:
Deniz Ticareti Hukuku, Ankara, 1935, pp. 340; Giiltekin, G.: Deniz Hukuku, Kur-
tarma, Catma, Yardum, Prof. Dr. Cemil Birsen’den Ayri Basi, Istanbul 1939, pp.
612; Arseven, H.: Deniz Ticaret Hukuku Dersleri, Istanbul 1961, pp. 51; Doganay,
I.: Turk Ticaret Kanunu Serhi Vol.. 111, Ankara 1979, p. 602; Ulgener, F.: “Catma
Sebebiyle Karst Gemiye Verilen Zararlar ile Ilgili Olarak Sigorta Himayesi ‘RDC
Klozu™” (Abbr. Catma), Cetingil ve Kender’e 50. Birlikte Caligma Y1ili Armagani,
Istanbul 2007, pp. 1146; Topsoy, F.: Catma Hukuku, Legal Yaymevi, Istanbul
2017, pp. 9.

4 Goéger, E.: “Denizde Gatmadan Dogan Kanunlar Thtilaflar1”, Adalet Dergisi, Vol.
57, 1966, pp. 628; Okay, S.: “Catmalarda Kanunlar ihtilafi”, A. E. Arsebiik’e Ar-
magan, Ankara 1958, pp. 481.
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regulated in the Articles 1216 to 1221 of the Turkish Commercial Code
No 6762, any explicit definition of collision is not made in the law.
There is not any definition in the 1910 Brussels Collision Convention
too. However, Article 1 of the convention refers to the "collisions be-
tween seagoing vessels or between seagoing vessels and vessels of in-
land navigation". Regulations for Preventing Collisions at Sea (COLREG)
section A (General Provisions) Rule I- Application, article (a) states that
"These Rules shall apply to all vessels upon the high seas and in all wa-
ters connected therewith navigable by seagoing vessels”. When the old
Turkish Commercial Code and the 1910 Brussels Convention are con-
sidered, a clash between two river vessels or lake vessels would not be
evaluated as a collision since they do not have the characteristics of sea-
going vessels, and "wrongful act” provisions would apply in this situa-
tion°. With the Article 931 of the new Turkish Commercial Code (TCC),
the gap left by the old law is filled. It is obvious that the TCC would
apply in the collision between the vessels of inland navigation. Article
1286 of the new Turkish Commercial Code No 6102 draws a general
frame for collision by defining it as the clash of two or more vessels.
However, it is not necessary for all the vessels collided to be on naviga-
tion; collision would occur when hitting to a berthed ship®. Accordingly;
a) two or more vessels should clash, and as a result of this collision b)
the indemnification of the damage to the vessels, to the people on board
the vessels, and the goods on board the vessels would be the case.

5 Topsoy, 24.
6  Goknil, M. N.: Deniz Ticareti Hukuku Dersleri, Catma ve Kurtarma Yardim, Istan-
bul 1958, pp. 23.
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When we look from the perspective of the concrete event, we should
seek an answer to the question of whether Ugurum 2 an Armada VIP
boats have the characteristics of a vessel. In 1910 Brussels Convention
the term seagoing vessel was used but the definition of the vessel was
not provided. Since “the laws of the place, in which the event occur”
would apply in a case, which is not regulated by the convention, the def-
inition of a vessel would be determined by the TCC in cases where
Turkish Law applies both directly and as complement.” A vehicle with a
purpose that requires it to move in the water, which has the property of
floating and which is not small is considered, in this code, as a vessel,
even though it does not have the possibility to move by itself. Different-
ly from Article 816 of the TCC No. 6762, in Article 931 of the TCC No.
6102, the term vehicle is used instead of the term vessel. Thus, the defi-
nition of an object which is hollow and which has a volume, correspond-
ing to the English word “vessel”, has been abandoned. Objects that do
not have an inner volume with a bowl shape will be considered as ves-
sels, on the condition that they meet the remaining criteria. By this
means, dummy barges, seagoing barges, barge-mounted cranes, floating
docks, etc. would be considered as vessels®. It is stated that any vehicle
that can move in the water, even though it does not have the possibility
to move by itself, could be a vessel®. Moreover, in the Supreme Court
decisions, it is clearly stated that a vehicle, which does not have the

property of moving by itself, could be considered as a vessel to eliminate

7 Atamer, K.: “Briiksel S6zlesmesinde ve TTK Tasarisinda Catma”, Vol. XXIV, Iss.
1-2, pp. 184.

8  Algantirk Light, Denizde Catma Hukuku, istanbul 2011, pp. 16.
® Kender - Cetingil - Yazicioglu, Deniz Ticareti Hukuku, istanbul 2014, pp. 35.
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the objectionable consequences of the narrow interpretation of the term
“vessel”. A collision could not be mentioned in cases where any one of
the vehicles does not have the properties of a vessel due to the obligation
that the vehicles in clash should have the characteristics of a vessel°.
For instance, in cases, in which a vessel crashed into a shore, pontoon,
buoy, pier, etc., this situation is not considered as collision since the
clash is not between two vessels. With reference to the TCC Atrticle 935,
it is obvious that the provisions of this code about maritime commerce
would apply to commercial vessels. However, when the case is about
collision, the intended purpose of the vessels does not have any signifi-
cance. It is understood that the maritime commerce provisions of the
TCC No. 6102 differentiate, felicitously, from the International Colli-
sions Convention, which excludes warships and other state-owned ships,
and apply for all vessels regardless of being a commercial ship. It is im-
perative that the vessels come into contact and a damage be inflicted in
order to evaluate an events as collision and in order for the collision pro-
visions to apply. If there is not any damage, it means that there is not any
collision. The physical contact of the inseparable parts of the vessels and
their accessories are considered as an actual collision. The vessel would
legally lose the characteristics of being a vessel in cases in which it sinks
beyond rescue, it becomes shipwreck or it is permanently assigned a

purpose other than navigation at sea'*. However, the collision provisions

10 Damar, D.: “Gemi Niteliginde Olmayan Deniz Araclar1 ve Catma”, Prof. Dr. Rona
Serozan’a Armagan, Vol. I, Istanbul 2010, pp. 782.

11 Kalpsiiz, T.: “Deniz Ticareti Hukuku Giris-Gemi”, Vol. I, Ankara, 1971, pp. 112;
Sozer, B.: “Deniz Ticareti Hukuku”, C. 1l, istanbul 2016, pp. 367.
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would apply in a case, in which a partly sunk and recoverable vessel is
crashed into'?. With reference to the concrete case, it is seen that Arma-
da VIP and Ugurum 2 boats have the characteristics of a vessel. Moreo-
ver, these boats are commercial vessels. When the letter of the law is
considered, it is obvious that the collision provisions would apply, even
though they were not commercial vessels. The place where the event
occurred is in Turkey. The collision occurred between vessels of inland
navigation. The provisions of the TCC would have the scope of applica-
tion. Therefore, the event that occurred on 13.01.2015 and that can be
summarized as the Armada VIP vessel leaning against the boat Ugurum

2 constitutes collision as per the Maritime Commercial Law.
2- Types of Collisions

The defect liability is predicated for the collision damages in the code no
6102, and therefore the types of collisions are discussed under two main
groups as fortuitous collision and negligent collision®. The application
of the collision provisions and the determination of liabilities vary ac-
cording to the type of collision. The negligent collision cases are orga-
nized under three categories as single party negligence, joint negligence,

and harbor pilot negligence.

In the concrete case, we should examine the negligent collision and for-

tuitous collision due to the collision event that caused Ugurum 2 boat to

2 (Jlgener, 1145, footnote 3.
13 Kender - Cetingil - Yazicioglu, 37.
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sink, and the terms unexpected circumstance, force majeure, and an un-

accountable collision, which are covered by the fortuitous collision.
a) Negligent Collision

The most significant feature of negligent collision is that the collision is
caused by negligence. Since collision does not bear on a relation that is
regulated by a convention (conventional), it is a wrongful act!*. Collision
is a special case of wrongful act. Since the provisions of the TCC about
collision have the characteristics of a special provision as per the Turk-
ish Code of Obligations, in disagreements due to collisions, the provi-
sions of the TCC about collision should be applied first, and the general
provisions of TCO should be applied in situations for which there are not
any provisions®®. The Supreme Court has the same decision about the
pending actions'®. The elements of collision are the same as the elements
of the wrongful act. Contradiction to law, negligence, damage and a
causal link should be present!’. Contradiction to law generally occurs as
not behaving in accordance with the Convention on the International
Regulations for Preventing Collisions at Sea (COLREG). When one or
both captains of the vessels behaved negligently, and a collision oc-
curred, then “negligent collision” is in question. Damage, which is the

third element because of this collision, should definitely have occurred.

14 Goger, “Catma”, 629 and 635.

15 Eris, G.: A¢ciklamali - Ictihath Turk Ticaret Kanunu Deniz Ticareti ve Sigorta, An-
kara 1990, pp. 828.

16 Doganay, Serh, 623.

17 Goger, E., “Haksiz Fiilden Borglarin Tabi Oldugu Kanun”, AUHFD, Vol. 22-23, Y.
1965-66, Iss. 1-4, pp. 451.
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Fourthly, a causal link between all these three elements, i.e. contradic-
tion to law, negligence, and damage. If there is not any damage due to
the negligence, it is not possible to refer to a collision. Negligence,
which does not have an effect on damage, is not important. Therefore, it
should be proven that the vessel or the ship-owner behaved negligently
and a collision and damage occurred due to this negligence. Here, it is
not necessary to investigate or prove by which party or by which seaman

the negligence is performed; what is important is the vessel being negligent'8.

Negligent collision is categorized into two as single party negligence and

joint negligence collision.
i. Single Party Collision

While Article 1217 of the TCC No. 6762 defines single party negligent
collision as “if it occurred due to one of the seamen of one of the vessels,
the ship-owner of that vessel is obliged to indemnify the loss; Article
1288 of the TCC No. 6102 added the ship-owner by stating “if it oc-
curred due to one of the seamen or ship-owner of one of the ships”. In
Article 3 of the Convention, it is stated that all losses of the party with-
out a fault would be indemnified in the case of a fault of one party. Also,
this article covers faults due to technical reasons related to the vessel
regardless of the faults of the seamen. That is to say, in articles 1217 and
1288 of the TCC, faults of the seamen are considered as negligent colli-

sion criteria. In the Brussels Convention, on the other hand, the fault of

18 Algantiirk, 64.
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the vessel is mentioned?®. The main difference here is the substantiation
of fault. The convention found substantiation of the vessel’s fault ade-
quate?®, whereas the TCC required the attribution of the fault to the ship-
owner or the seamen. If one of these is faulty, the TCC supposed negli-
gent collision would occur?L. In our opinion, it should be adequate to
substantiate the fault of seamen, in addition to the substantiation of the
fault of a vessel for referring to a collision??. The captains and the harbor
pilot, which have a fault in the collision, are also liable for the indemni-
fication. All captains are sequentially liable together with the ship-owner
as per Article 50 of the TCO?. Therefore, the ship-owner could recourse
to the captain for the indemnification he is liable to pay to the other ves-
sel due to the captain’s fault. For the recourse to be valid, the captain
should be personally faulty or the captain should have a fault in the
watch of the faulty seaman?,

ii. Joint Negligence Collision

Joint negligence collision is regulated in Article 4 of the Convention.

Accordingly, if the collision occurred due to faults of the ship-owners or

19 This matter creates a significant difference between the TCC and the Convention.
The opinion in the Convention have the thought that the vessel which is being colli-
ded into should not be punished, in cases where the collision occurred due to a
technical malfunction in a vessel acknowledging the collision as occurring due to an
unexpected circumstance and thus all parties should bear their own losses. TCC, on
the other hand, attributed the negligence to persons mentioning that a vessel could
not be negligent. see TCC No. 1288 preamble, Turkish Commercial Code Draft, p. 382.

20 performing wrong maneuvers, disobeying the speed limits, etc.

2L Arseven, Deniz Ticareti, 58; Doganay, 58.

22 Arseven, H.: “Catmalar”, IUHFM, 1946, Vol. XII, Iss. 2-3, pp. 695.

23 Atamer, 203.

24 Atamer, 203.
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seamen of the vessels collided, the ship-owners of these vessels are lia-
ble for the losses of the vessels or the goods on board the vessels in pro-
portion to the degree of the faults they committed. However, if it is not
possible to determine this proportion or it appears that both parties have
the same proportions of fault, the parties are held liable at equal propor-
tions. The definition proposed for the Joint Negligence Collision in the
TCC No. 6102 complies with the Convention. In Joint Negligence Colli-
sion, it is imperative that there is a causal link between the fault and the
loss caused. If one of the vessels involved in the collision does not have
any fault in the loss caused by the collision; in other words, if the loss is
caused by the fault of the other vessel, then joint collision could not be men-

tioned legally. In this case, the collision is a single party collision.

When we consider the concrete case, it is understood that in the case, in
which Armada VIP leaned against Ugurum 2, the captain arrived by his
ship late, and did not take the necessary precautions about his ship, from
the statements of those concerned, the official report written by the Har-
bor Master’s Office, and the expertise report. When we accept the case
as such, it is seen that the conditions for a negligent collision occurred,
and it is obvious that it would direct us to a wrong opinion unless the
concrete case and the collision concept are treated in all its aspects.

b) Fortuitous Collision

In the first paragraph of Article 1287 of the TCC No. 6102 and Article 2
of the convention, it is stated that ‘if the collision occurred due to an

unexpected circumstance, a force majeure or it is unaccounted for, the
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losses of the vessels collided, the people or the goods on board the ves-
sels are borne by those who have suffered them.” As per this provision
of the TCC, it is imperative an unexpected circumstance, a force majeure
to occur or the reason of the collision should be unaccountable to refer to

a fortuitous collision®.

It is seen that there is not any difference between the “force majeure®®”
and the “unexpected circumstance” regulated in the article, and these
two elements are referred to as “unavoidable accident” in international
law. The reason for these two terms to be used synonymously in practice

is that it is extremely difficult and tedious to differentiate between them.
i. Unexpected Circumstance

Unexpected circumstances are events that are not possible to foresee and
prevent despite utmost attention and prudence. For instance, in the case
of an order from the harbor authorities to navigate with the lights off due
to a state of war, if a collision occurs, this is considered as a fortuitous
collision?’. However, a collision due to a reason that can be foreseen and
prevented would not be a fortuitous collision. In order to consider cases
in which a malfunction occurred at the ship, and the collision was caused
by this malfunction as fortuitous collision, all maintenance and inspec-
tion should have been done on time, documented. Otherwise, a collision
without taking these precautions would not be considered as a fortuitous

collision; it is a negligent collision since there is a fault. It is not possible

25 Sozer, Deniz Ticareti 11, 379; Topsoy, 124.
% Only "force majeure" is used in the 1910 Brussels Convention.
21 Kender - Cetingil - Yazicioglu, 189.
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to interpret natural events such as tides, streams, storms that are fore-
warned by the weather stations as unexpected circumstance. Unexpected
circumstance is in question when a collision is inevitable despite taking
all the necessary precaution that could be thought beforehand, which is
not possible to prevent even with the utmost attention and prudence?.
Therefore, it is not possible to consider the concrete case under the un-
expected circumstance concept. Because the storm was forewarned by
the weather station. All the captains and ship-owners of the vessels pre-
sent in the marina at the time of the event were informed about the situa-

tion over the radio and via announcements by the marina administration.
ii. Force Majeure

The term force majeure appears as a reason that disrupts the causal link
in the collisions. Force majeure is an extraordinary event that is impossi-
ble to foresee and to counter, and that causes an absolute and unavoida-
ble violation of a behavior pattern or liability?®. Force majeure is a spe-
cial case of the term unexpected circumstance. It is not easy to differen-
tiate unexpected circumstance from force majeure. If an earthquake had
occurred during the berthing of a vessel, and the vessel had lost control
and collided with another vessel, it is possible to refer this as a collision
by force majeure. In collisions due to both unexpected circumstance and
force majeure, the case is open to dispute, as it can be understood from

their definitions. The force majeure causing the collisions are natural

2 Aybay - Aybay - Aybay - Aybay, Deniz Hukuku, Aybay Yaymnlari, Istanbul 1998,
pp. 722-723; Tekil, F.: Deniz Hukuku, Istanbul 2001, pp. 416.
2 Tandogan, H.: Tiirk Mesuliyet Hukuku, Istanbul, 2010, 464.
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events that occur out of the vessel, such as violent storms and severe fog.
In other terms, they are events that cannot be prevented by the manpow-
er a ship-owner could control. Collisions due to inabilities to see the
lighthouses or to hear the horns or bells due to the vision and hearing
obstacles such as fog, mist and blizzard are fortuitous collisions. It is
obvious that there was a violent storm in the concrete case. As it is un-
derstood from witness statements and the statements of the people work-
ing at the marina, this storm was the most violent storm for Antalya in
the last 50 (fifty) years. The circumstances of the concrete case should
be taken into consideration while investigating the force majeure con-
cept. Put it differently, the event constituting force majeure is not an
absolute concept but a relative one. It can be evaluated differently ac-
cording to the conditions that play a role in the same case*’. However, in
order to mention a force majeure, the collision should occur despite tak-

ing all the necessary precautions were taken®Z.
iii. Unaccountable Collision

Article 1287 of the TCC would acknowledge “unaccountable collision”
as a fortuitous collision in accordance with the Convention. An unac-
countable collision is a collision that contains a reasonable doubt about

the existence of a fault or which party has the fault. In this type of colli-

30 Alganttirk Light, 51.

31 In 1970, in the lawsuit in which various vessels berthed including two seagoing
barges of the plaintiff were inflected damage by the Hurricane Betsy hitting the Port
of New Orleans, the US Court gave a ruling that the plaintiff could not be liable for
the losses since all the precautions had been taken, considering the properties of the
concrete case. Topsoy, 124.
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sion, the reason for the collision could not be understood from the per-
spectives of both parties®?. Both the unaccountable collision and the rea-
son that caused the collision could not be understood or despite under-
standing that it is a negligent collision, it could not be determined by
which parties fault the collision was caused®:.

In the event resulted in the sinking of the Ugurum 2 boat, it is not clear,
in the statements, reports and expertise reports in the court document,
whether the sinking of the boat was caused only by the storm and the
waves brought by the storm or by the leaning of Armada VIP vessel
against Ugurum 2. Ugurum 2 was constructed in 1998, and it is obvious
that there would be deformations and wears on the vessel considering
the accidents it had been involved in time and the damages caused by
these accidents. Although the vessel had been laid bare after the damag-
es and modifications had been made on the vessel in April 2012, it
would not be unjust to think that a wooden vessel constructed in 1998
could not show resistance to a natural event describes as the most violent
storm Antalya had seen in the last 50 years. The Administrative Inquiry
Report by the Antalya Harbor Master’s Office dated 12.02.2015 is cor-
roborative to our claim. Therefore, even though it is accepted that the
captain of the Armada VIP vessel was faulty and thus a negligent colli-
sion had occurred, the force majeure would become a part of the case

disrupting the causal link. Therefore, nobody could be held liable for the

32 Arseven, Deniz Ticareti, 56; Arseven, Catmalar, 689; Topsoy, 124.
33 Algantiirk, Catma, 61; Tekil, 421.
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losses, in accordance with the inherent risk theory, and all parties would
be borne the losses who had suffered them.

In the concrete case, it is not clear what the reason for the sinking of
Ugurum 2 was. Also, in the court document, the fault evaluations of the
parties were not performed objectively. In the expertise report, Ugurum
2 boat was not attributed any fault and the witness statements that stated
the captain of Ugurum 2 had moored the vessel inappropriately for a
stormy day were not taken into consideration. It was not taken into con-
sideration that the captain of Ugurum 2 had refused to change the loca-
tion and had not changed the location of the vessel, although 2 other
vessels in the same location had changed their positions, as the marina
attendants had warned the captain of Ugurum 2 about the location of the
vessel, and the effect of this behavior on the faultiness was not investi-
gated. Although it was possible to refer to a negligent collision, even in
this condition, the fortuitous collision was considered in the court docu-
ment. Besides, there is a reason that disrupts the causal link in the con-
crete case. Since the causality relation between the reason and the loss
could not be constituted, a fortuitous collision could be accepted. If the
reason for the collision could not be revealed despite all the surveys and
investigations, then the collision is a fortuitous collision. In this case, the
reason for the collision could not be proven by both parties, therefore the
ship-owners could not be held liable, all losses are borne by the ones
who have suffered them. I. e. they cannot demand any indemnification

from the other party.
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B) CONSEQUENCES OF THE ACCIDENT WITH REGARD TO
INSURANCE LAW

At the time of the incident, it is seen that the boat named Ugurum 2 did
not have the hull insurance, the club insurance and the compulsory lia-
bility insurance for passenger transportation by sea®*. On the other hand,
Armada VIP had the hull insurance. In Turkish law, indemnification of
losses of the ship-owner due to collision is only possible by assuring the

vessel®®,

There are three types of maritime insurance, which is a type of loss in-
surance. These are the hull and cargo insurances that guarantee the inter-
ests of the vessel or the cargo to get through the maritime hazards safely,
and the liability insurances (the Club Insurance) that guarantee the liabil-
ities that may occur due to navigation at sea. Also, according to Article
1259 of the TCC, if passengers are transported with a vessel that had a
license for carrying more than 12 passengers, the vessels should assure

for the liabilities that may arise upon the death or injury of the passengers.

Hull insurance is a loss insurance that guarantees the vessel or relevant
insurable interests against the hazards under the conditions that are de-

fined in the insurance policy®’. However, when the Institute Time Hulls

34 It is seen that most of the commercial excursion boats in the Antalya Kaleici Marina
lack not only the obligatory liability insurance but also other insurances. This is due
to the insufficient inspection of these vessels at leaving the marina area.

% Seker, Z.: Deniz Yoluyla Yiik Tasinmasinda Sigorta Himayesinin Kapsamz, Istanbul
2001, pp. 261.

% Yazicioglu, Tekne Sigortasit Sozlesmesi, 2003, 13-14; Unan S.: Istege Bagl Genel
Sorumluluk Sigortasinda Riziko (Abbr. Sorumluluk Sigortast), Istanbul 1998, pp. 8.

3 Yazicioglu, 14.
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clause is added, the insurance bears the liabilities arising from the colli-
sion losses in Article 8 titled Collision Liability. Hull insurances to
which this clause is added become a mixed insurance policy. Because a
collision loss liability insurance is considered as a debits insurance, in
other words, it is considered as a liability insurance as per the TCC dis-

tinction.

In the General Conditions of the Hull Insurance Policy, the subject of the
hull policy is determined with the provision A.1. According to this pro-
vision, vessels or other sea or lake vehicles and their relevant insurable
interests will be guaranteed under the conditions determined in the poli-
cy. It is not important that the collision is caused by the fault or neglect
of the captain or other seamen. However, if the collision occurred due to
an unseaworthiness that can be attributed to the ship-owner such as un-
derstaffing, the indemnification of the hull underwriter would be re-

moved®.

According to Institute Time Clauses Hulls (ITCH), the collision liability

of a hull underwriter is regulated as follows®®: In case the insured vessel

3 Ulgener, 1146.
39«8, 3/4 Collision Liability

8.1 The underwriters agree to indemnify the Assured for three-fourths of any sum
or sums paid by the Assured to any other person or persons by reason of the Assu-
red becoming legally liable by way of damages below where such payment by the
Assured is in consequence of the Vessel hereby insured coming into collision with
any other vessel:

8.1.1 loss of or damage to any other vessel or property on any other vessel

8.1.2 delay to or loss of use of any such other vessel or property thereon

8.1.3 general average of, salvage of, or salvage under contract of, any such other
vessel or property thereon.
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Is in collision with another vessel, the underwriter indemnifies the as-
sured of the three-fourths of any sum paid by the assured as the assured
is legally liable by the losses defined in the policy. All the indemnifica-
tions by the hull underwriter are limited to the insurance value. The lia-
bility of the underwriter for the losses inflicted upon third parties due to
collision could not exceed three-fourths of the insurance value. In case
the loss exceeds this value, the amount exceeding the three-fourths is not

indemnified by the hull underwriter. It is necessary that the ship must be

8.2 The indemnity provided by this Clause 8 shall be in addition to the indemnity
provided by the other terms and conditions of this insurance and shall be subject to
the following provisions:

8.2.1 Where the insured Vessel is in collision with another vessel and both vessels
are to blame then, unless the liability of one or both vessels becomes limited by
law, the indemnity under this Clause 8 shall be calculated on the principle of cross-
liabilities as if the respective Owners had been compelled to pay to each other such
proportion of each other's damages as may have been properly allowed in ascertai-
ning the balance or sum payable by or to the Assured in consequence of the colli-
sion.

8.2.2 In no case shall the Underwriters’ total liability under Clauses 8.1 and 8.2
exceed their proportionate part of three-fourths of the insured value of the Vessel
hereby insured in respect of any one collision.

8.3 The Underwriters will also pay three-fourths of the legal costs incurred by the
Assured or which the Assured may be compelled to pay in contesting liability or
taking proceedings to limit liability with the prior written consent of the Underwriters.

Exemptions

8.4 Provided always that this Clause 8 shall in no case extend to any sum which the
Assured shall pay for or in respect of:

8.4.1 removal or disposal of obstructions, wrecks, cargoes or any other thing
whatsoever.

8.4.2 any real or personal property or thing whatsoever except other vessels or pro-
perty on other vessels

8.4.3 the cargo or other property on, or the engagements of, the insured Vessel
8.4.4 loss of life, personal injury or illness

8.4.5 pollution or contamination of any real or personal property or thing whatsoe-
ver(except other vessels with which the insured Vessel is in collision or property on
such other vessels).
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insured over its real value and its value must be updated in time. Other-
wise, the liability of the underwriter would decrease as the hull insurance
would be regulated as an under-insurance or as the value of the ship de-
creases over time. The hull underwriter would be borne the three-fourths
of the indemnification that would be determined according to the fault of
the insured vessel, provided that it does not exceed the three-thirds of the
insurance value*®. The reason for the underwriter to guarantee not the
whole liability for collision losses but three-fourths of it is to ensure that

the assured is more careful.
CONCLUSION

With reference to our previous explanations about the concrete case, we
argue that the all fault is attributed to one party without conducting any
fault investigation. The witness statements stating that the captain of
Ugurum 2 had moored the boat inappropriately for a stormy day were
not taken into consideration. Also, it was not taken into consideration
that the captain of Ugurum 2 had refused to change the location and had
not changed the location of the vessel, although 2 other vessels in the
same location had changed their positions, as the marina attendants had
warned the captain of Ugurum 2 about the location of the vessel, and the
effect of this behavior on the faultiness was not investigated. Although it
is possible, even in this condition, to refer to a joint negligence collision
regulated in Article 10 of the Brussels Convention, and the parties would
be liable to the degree of their faults, the single party collision term was

40 Ulgener, 1145.
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referred to without considering objective criteria and all liability was
attributed to the vessel named Armada VIP. It is seen that the vessel
named Ugurum 2 did not have a hull insurance. The value calculations
conducted in the expertise report, based on the previous insurances and
similar vessels, disregarding the physical conditions of the Ugurum 2
vessel, are incorrect. Although the actual value of the vessel needed to
be calculated and an indemnification amount needed to be determined
according to a proportion principle, the calculated indemnification
amount and the exceeding of the three-fourths ratio is wrong in our opin-
ion. Besides, fortuitous collision provisions would apply to the concrete
case. If the collision had occurred without the faults of the parties (if it is
a fortuitous collision), the loss caused would not fall under the hull in-

surance indemnification as collision liability was not born.
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