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Bu makalenin gayesi, 2000 tarihli “Tehlikeli ve Zararli Maddelerle Kir-
lenme Olaylarina Kars1 Hazirlikli Olma, Mudahale ve Isbirligi Protoko-
[inln (Protokol) incelenmesi, Protokol’tin deniz kirliliginin 6nlenmesi
veya en aza indirilmesine saglayacag katkilarin ortaya konulmasi ve
Turk Hukukunda tanitiminin yapilmasidir. Calismamizda 6ncelikle Pro-
tokol’iin kapsam1 ve Taraf Devletler i¢in getirmis oldugu yukimlulikler

incelenmistir. Bilahare, Protokol hukimleri genel olarak degerlendiril-

mis, varilan sonuglar sonug bélimunde gosterilmistir.

Calismamizda Protokol’iin, deniz kirliligine kars1 miicadelede IMO’nun
kurdugu rejimin énemli bir tamamlayic1 unsuru oldugu tespit edilmistir.

Protokol’iin, basarili bir milletleraras1 belge olarak tehlikeli ve zararl

Hakem denetiminden gegmistir.

Bu makale 02.04.2018 tarihinde Yaymevimize ulasmis olup, 24.10.2018 tarihinde
birinci hakem; 25.10.2018 tarihinde ikinci hakem onayindan gegmistir.

Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Ana Bilim Dali Ogretim Uyesi
(ORCID ID: orcid.org/0000-0002-5065-8850).
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maddelerin (HNS) yol agtig1 Kirlilik tehlikesinin dnlenmesi veya en aza

indirilmesine 6nemli katkilar saglayacagi degerlendirilmektedir.

Anahtar Kelimeler: Tehlikeli ve Zararli Maddeler (HNS), HNS Kirlilik
Olay1, Hazirlikli Olma, Miidahale, Isbirligi.

ABSTRACT

This article’s purpose is to scrutinise “the Protocol on Preparedness,
Response and Co-Operation to Pollution Incidents by Hazardous and
Noxious Substances, 2000, to establish the contributions that Protocol
would provide for prevention or mitigation of marine pollution, and to
introduce it in Turkish Law. In this study, at first it is dealt with the sco-
pe of Protocol and its commitments towards State Parties. Afterwards, it
is generally considered the provisions of Protocol, the outcomes are set

out in the conclusion.

In my study, it is determined that Protocol is an important supplementary
element of the regime which IMO has set up on fighting against marine
pollution. It is considered that Protocol, as a successful international
document, would contribute substantially to the prevention or mitigation

of pollution threat caused by hazardous and noxious substances (HNS).

Keywords: Hazardous and Noxious Substances (HNS), HNS Pollution

Incident, Preparedness, Response, Co-operation.
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I. GIRIS

Deniz kirliliginin en 6énemli kaynaklarindan birisi, gemilerin isletilme-
sinden kaynaklanan kirlenmedir. Gemilerin Ozellikle tasidigi petrol ve
tirevleri ile diger tehlikeli ve zararli kimyasal maddelerin bir deniz ka-
zas1 sonucu denize sizmalari, ciddi ve geri doniisii cok zor, hatta bazen
imkansiz zararlara sebep olmaktadir. Bu sebeple zamaninda ve etkin
sekilde yapilacak bir midahale ile deniz kirliligine yol agacak bir tehli-
kenin dogmasimin engellenmesi veya mevcut bir tehlikenin ortadan kal-

dirtlmasi blyik 6nem tasimaktadir.

Gunimuzde her bir devletin sadece kendi imkan ve kapasitesiyle deniz
kirliliginin Ustesinden gelmesi mimkin degildir. Kirlenmenin boyutlar
cogu olaylarda birden fazla devletin menfaatlerine zarar vermektedir.
Deniz kirliliginin 6nlenmesi veya olumsuz sonuglarinin en aza indiril-
mesinde uluslararasi1 seviyede gergeklestirilecek yogun isbirligi kaginil-
mazdir. Deniz kirliligi tehlikelerine kars1 miicadele icin uluslararasi is-
birligi, her bir devlet i¢in 6ncelikle kendi menfaatleri bakimindan sagdu-
yulu bir davranig olmakla beraber uluslararasi hukuk, bu risklerle karsi-
lasan devletlere baz1 6zel yiikiimliliikler yiiklemektedir'. Bu hususta
gerek uluslararasi 0rf ve adet hukuku kurallar1, gerekse 1982 tarihli Bir-
lesmis Milletler Deniz Hukuku S6zlesmesi’nin (DHS) 6zellikle 198 ve

199. maddeleri 6ne ¢ikmaktadir?,

1 Birnie, P. W. — Boyle, A. E.: International Law and the Environment, Oxford 1992, s.
283-285.

2 DHS’nin “Cok yakin bir zarar tehlikesinin veya gercek bir zararm bildirilmesi”
baglikli 198. maddesinde aynen; “Deniz ¢evresinin Kirlilik dolayisiyla ¢ok yakin bir
zarar tehlikesi ile karsi karsiya bulundugu veya zarar gordiigii durumdan haberdar
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Deniz kirliligiyle micadelede en st seviyede isbirliginin saglanmasi
amaciyla, ilk olarak Uluslararas1 Denizcilik Orgiitii (IMO: International
Maritime Organization) koordinasyonunda gerceklestirilen bir diploma-
tik konferans sonucunda 30.11.1990 tarihinde "Petrol Kirliligine Kars1
Hazirlikli Olma, Midahale ve Isbirligi ile ilgili Uluslararas1 S6zlesme”
(OPRC 1990)* kabul edilmistir. EXXON VALDEZ* deniz felaketinden

sonra kabul edilen bu Sézlesme’nin 1(1) maddesine gore Taraf Devlet-

olan her devlet, bu durumda bu zararlara maruz kalacagim diisiindiigii diger dev-
letler ile yetkili uluslararast kuruluglar: derhal haberdar eder” hikmu yer almaktadir.

Ayni Sozlesme’nin “Kirlilige karsi acil planlar” baslikli 199. maddesinde ise aynen;
“198. maddede 6ngoriulen durumlarda, etkilenen bdlgede bulunan devletler, yete-
neklerine gore ve yetkili uluslararasi kuruluglar, mimkin olan 6lgiide, kirlenmenin
etkilerini ortadan kaldirmak ve zararlar: 6nlemek veya asgariye indirmek amaciyla
isbirliginde bulunacaklardir. Bu amagla, devletler deniz ¢evresinin kirlenmesine yol
acan olaylara kars: koymak igin ortaklasa acil durum planiar: diizenleyecekler ve
gelistireceklerdir” hUkmu yer almaktadir.

DHS’nin Tiirkce terciimesi icin bkz. Ozman, A.: Birlesmis Milletler Deniz Hukuku
Sozlesmesi, Istanbul Deniz Ticaret Odasi Yaym No. 5., Istanbul 1984,

8 International Convention on Oil Pollution Preparedness, Response and Co opera-
tion, 1990. OPRC 1990, 13.05.1995 tarihinde yiirtirliige girmistir. Turkiye,
16.06.2003 tarihli ve 4882 sayili Kanunla OPRC 1990 ve eklerine katilmay1 uygun
bulmustur. Bkz. 17.06.2003 tarihli ve 25141 sayilh Resmi Gazete. Bilahare, Soz-
lesme’nin Ingilizce ve Tirkge metinleri 25.08.2003 tarihli ve 2003/6084 sayil1 Ba-
kanlar Kurulu Karar1 ekinde yayimlanmig, tevdi belgesinin sunulmasim1 miteakip
Sozlesme, Tilrkiye hakkinda 01.10.2004 tarihi itibariyla yiiriirliilge girmistir.
2003/6084 say1l1 Bakanlar Kurulu Karari igin bkz. 18.09.2003 tarihli ve 25233 sayili
Resmi Gazete. OPRC 1990’a hélen 112 devlet taraftir. Her bir Taraf Devlet ve sunulan
beyanlarla ilgili ayrintilt bilgi i¢in bkz. <http://www.imo.org/ en/About/Conventions/
StatusOfConventions/Documents/Status%20-%202018.pdf>, (et. 15.03.2018).

4 Bu olayda, 24.03.1989 tarihinde Exxon Valdez isimli tankerin Alaska’da karaya
oturmasi sonucu gdévdesi yarilmig ve yaklasik 36.000 ton ham petrol denize sizmis-
tir. Olay, glinimuze kadar insan eliyle gerceklesmis en blyik ¢evre felaketlerinden
birisi olarak kabul edilmektedir. Olay sebebiyle bolgedeki dogal yasam yogun se-
kilde etkilenmis; deniz kuglarindan Kkatil balinalara kadar bolgede yasayan bircok
hayvan turli 6lmiistiir. Temizleme calismalar1 gerek bolgenin konumu, gerekse bu
capta bir kazanin daha 6nce yasanmamis olmasi sebebiyle pek etkili olmamistir.
Bkz. <http://www.eoearth. org/article/Exxon Valdez oil spill>, (et. 20.03.2018);
<http://cevrefelaketleri.weebly.com/exxon-valdez.html>, (et. 20.03.2018).
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ler, minferiden veya miistereken Sozlesme hukiumlerine uygun olarak

bir petrol kirliligi olayma hazirlanmak ve muidahale etmek icin ilgili bl-

tin tedbirleri almay:1 taahhut etmektedirler. Taraf Devletlerin genel ola-

rak OPRC 1990 kapsamindaki yukimluliikleri asagida gosterilmistir®:

(@)

(b)

(©)

(d)

Taraf Devletler, bayragini ¢ceken gemilerde gemi petrol kirliligi
acil durum plani bulundurulmasini saglarlar. Bu kapsamda ge-
miler, Taraf Devletlerin liman veya kiyilarindaki iken denetle-
meye tabidir.

Taraf Devletler, kendi ulusal yetki alanindaki sularda bulunan
kiy1 Otesi tesislerden, deniz limanlari ile petrol isleme tesisle-
rinden sorumlu mercilerin veya isletmecilerin petrol kirliligi

acil durum planlarina sahip olmalarini saglarlar.

Taraf Devletler, petrol kirliligi olaylarmnda ilgili kisilerin ge-
cikmeksizin ilgili kiy1 devletine veya yetkili ulusal mercilere

bildirimde bulunmalarini saglarlar.

Petrol kirliliginden haberdar olan Taraf Devletler, gecikmeksi-
zin olaydan menfaatleri etkilenen veya etkilenmesi muhtemel
olan batun devletlere ve gerektiginde IMO’ya, olayla ilgili de-
gerlendirmelerinin ayrintilarini, aldiklar1 veya almayr diisiin-
dukleri onlemler ile uygun olan diger bilgileri verirler. Etkile-
nen devletler de IMO’ya tehdidin derecesi, degerlendirmeleri,
alinan veya alinmasi diistiniilen tedbir hakkinda bildirimde bu-

lunurlar.

> OPRCm.3,4,5,6,7,8,09.
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(e) Taraf Devletler, petrol kirliligi olaylarina derhal ve etkin muda-
hale i¢in kendi ulusal sistemlerini kurmak, ulusal acil durum

planlarin1 hazirlamak zorundadirlar.

(f)  Taraf Devletler, kirlilikten etkilenen veya etkilenebilecek olan
devletin talebi Gzerine olaya midahale etmek amaciyla isbirligi
ve danigsmanlik hizmeti vermeyi, teknik destek ve donanim sag-
lamayi, uluslararasi igbirligi ile baglantili olarak aragtirma ve
gelistirme faaliyetlerinin yani sira teknik isbirligi yapmay1 taah-

hiit etmektedirler.

OPRC 1990, petrol kirliligine karst hazirlikli olma ve midahale konu-
sunda basarili bir uluslararasi1 belgedir. Bu S6zlesme’nin kabullyle bir-
likte battin dunyada petrol kirliligine kars1 hazirlikli olma ve miidahaleye
yonelik igbirligi seviyesinde ciddi artis goriilmiistiir. Keza, denize petrol

dokiilmelerinin seviyesinde istikrarl bir azalmaya sahit olunmaktadir®.

OPRC 1990, sadece petrol kirliligi olaylarina midahale edilmesi ve
uluslararas1 alanda isbirligi yapilmasina iliskin dizenlemeleri igermekte-
dir. Tehlikeli ve zararli maddelerin (HNS: Hazardous and Noxious Subs-
tances) yol agtigi kirlenme olaylari, bu Sézlesme’nin kapsami diginda
kalmaktadir. Buna karsilik son yillarda HNS’nin sebep oldugu kirlenme
olaylari, hem say1 olarak, hem de zararin kapsami bakimindan artmaya

baslamustir’. Aynen petrol kirliligi olaylarinda oldugu gibi, HNS olayla-

® Rickaby, S.: “The OPRC-HNS Protocol and Its Practical Implications”, A Paper to
the PAJ Oil Spill Symposium, 24-25 th February 2005, Tokyo, <http://www.pcs
.gr.jp/doc/esymposium/2005/2005_Rickaby E.pdfs>, (et. 10.02.2018) s. 1.

" Son yillarda meydana gelen bazi 6nemli HNS olaylarina asagida yer verilmistir:
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@)

STOLT VALOR: Bu olayda yaklagik 13.000 ton methyl tertiary-butyl ether
(MTBE) yukli Stolt Valor isimli 15.732 GRT biyiikliigiindeki gemide
15.03.2012 tarihinde yangin ¢ikmis, yangimi miteakip patlamalar olmustur.
Acik denizde kurtarma faaliyetleri yiiriitiilmiis, fakat kiy1 devletlerinin higbirisi
tarafindan gemiye barinma yeri saglanmamustir. 20.03.2012 tarihinde yangin
kontrol edilmis olmasina ragmen geminin yakit tanklar1 bir hayli zarar gérmiis-
tir. Kurtarma hizmetleri sonucu gemiden denize herhangi bir petrol veya kim-
yasal madde sizmamustir. Bkz. <http://mww.itopf.com/in-action/case-studies/case-
study/stolt-valor-off-saudi-arabia- 2012>, (et.25.03.2018).

(b) MSC FLAMINIA: Bu olayda Atlantik Okyanusu’nda seyir halinde bulunan

©

75.590 GRT biyiikligindeki MSC Flaminia isimli konteyner gemisinde dnce
yangin ¢ikmus, arkasindan patlamalar meydana gelmistir. Gemide 2.876 adet
konteyner bulunmaktadir. Gemideki patlamalarin sebebi, konteynerlerde taginan
kalsiyum hipoklorit isimli tehlikeli maddedir. A¢ik denizde gemiye kurtarma
hizmetleri verilmis olmasina ragmen kiy1 devletlerince hicbir barinma yeri sag-
lanmamustir. Meydana gelen patlamalar sonucunda gemide biylk hasar ortaya
cikmis, bir murettebat Uyesi 6lmiis, birisi kaybolmus, dérdu ise yaralanmistir.
Bkz. <http://mww.denizhaber.com/ guncel/dev-konteyner-gemisi-atlantikte-yaniyor-
h29739.html>, (et. 25.03.2018); <http:// www.denizhaber.com.tr/konteyner-yuklu-
gemi-msc-flaminia-yaniyor-haber-43292.htm>, (et. 25.03.2018).

LEVOLI SUN: Bu olayda 31.10.2000 tarihinde kimyasal madde tasiyan The
Levoli Sun isimli italyan gemisi, firtina yiiziinden Fransa’nin kuzeybatisindaki
Mans Denizi’nde batmistir. Gemide plastik yapiminda kullanilan ve suda ¢o-
ziilmeyen ¢ok zehirli bir madde olan 3.998 ton styrene, 996 ton isoproply ve
1.027 ton methyl ethyl ketone yukiin taginmaktadir. Styrene, insan saglhigina teh-
like olusturan bir kimyasal (riindir. Kolaylikla buharlasan, su beyazi sivi goru-
nimundedir. Fakat diger unsurlarla karistiginda gucli bir iz birakmakta ve pat-
layic1 olabilmektedir. Styrene, kanserojendir ve suyla temas ettiginde beyaz tel-
lere dontismektedir. Olayda, geminin miirettebati kurtarilmigtir. Fakat olay se-
bebiyle yaklagik olarak toplam 11.661.830 Euro tutarinda talep ileri siirtildigi
belirtilmektedir: Relave, E. K. C.: The International Convention on Liability
and Compensation for Damage in Connection with the Carriage of Hazardous
and Noxious Substances by Sea, 1996, Candidate number: 8013, 17.10.2007,
<https://www.duo.uio.no/handle /10852/21330?show=full>, (et. 27.03.2018), s. 1.

(d) SHERBO: Bu olayda The Sherbo isimli gemi, Aralik 1993’de bir firtinada zayi

)

®

olmugtur. Gemideki 91 adet konteynerde bulunan nitrocellulose yukl, Norman-
diya yakininda kiytya dagilmis, fakat ciddi bir zarar ortaya ¢ikmaksizin toplan-
migtir: Relave, 1.

MARRY H.: Aralik 1999°da meydana gelen bu olayda The Marry H isimli ge-
miden 20.000 adet funye/kapsul denize birakilarak zayi olmus, olay sonucunda
Fransa’da yizlerce kilometre uzunlugundaki sahillerde 6nemli Olcude zarar
meydana gelmistir: Relave, 1.

MSC NAPOLI: Bu olayda MSC Napoli isimli gemi, Ocak 2007’de kotu hava
kosullar1 sebebiyle ingiltere’nin Lyme Bay kiyilarinda karaya oturmustur. Ge-

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 293-330



300 2000 Tarihli Tehlikeli ve Zarari Maddelerle Kirlenme Olaylarina Kars:
Hazirlikli Olma, Miidahale ve Isbirligi Protokoli

rina da zamaninda miidahale edilmesi ve uluslararas: alanda en Ust sevi-

yede isbirligi yapilmasina siddetle ihtiya¢ duyulmustur.

Bu amacla, IMO o6nderliginde 09.03.2000 il& 15.03.2000 tarihleri ara-
sinda Londra’da gerceklestirilen bir diplomatik konferans sonucunda
IMO lyesi OPRC 1990’a Taraf Devletlerce 15.03.2000 tarihinde “2000
tarihli Tehlikeli ve Zararl1 Maddelerle Kirlenme Olaylarina Kars1 Hazir-
likli Olma, Miidahale ve isbirligi Protokoli” (Protokol) kabul edilmis-
tir®. Protokol, 14.06.2007 tarihinde yiiriirliige girmistir®.

mide 2.394 konteyner ile birlikte birbirinden ¢ok farkli kimyasallar taginmakta-
dir. Bunlar; 3.780 ton agir fuel oil, 45 ton dizel yagi, 300 ton petroldur. Taginan
1.600 tondan fazla drin, tehlikeli Griin kategorisinde yer almaktadir. Bu olayin
genel olarak etkisi, baglangigta tahmin edilenden daha sinirli olmustur. Fuel oil
yukinin ¢ogunlugu, emniyetli bicimde nakledilmis ve gemiden uzaklastirilms,
hicbir tehlikeli esya konteyneri denizde kaybolmamigtir. Denize birakilan kim-
yasallarin yogunlugunun zehirli etkileri bakimindan son derece diisiik bir risk
sundugu degerlendirilmistir: Neuparth, T. — Moreira, S. M. — Santos, M. M. —
Reis — Henriques, M. A.: “Review of Oil and HNS Accidental Spills in Europe:
Identifying Major Environmental Monitoring Gaps and Drawing Priorities”,
Marine Pollution Bulletin, 2012, Vol. 64, s. 1088.

8 Konferansa 79 devlet ve Hong Kong — Cin ile ¢ok sayida uluslararas: 6rgit istirak
etmistir. Konferansta ayrica alt1 adet karar kabul edilmistir. Konferans nihai senedi
icin bkz. HNS-OPRC/CONF/11/Rev.1, March 15, 2000. Tirkiye, 17.01.2013 tarihli
ve 6401 sayili Kanunla Protokol’e katilmay1 uygun bulmustur. Bilahare Protokol’iin
Ingilizce ve Tirkge metinleri, 22.05.2013 tarihli ve 2013/4846 sayili Bakanlar Ku-
rulu Karar1 ekinde yayimlanmustir. Bkz. 27.06.2013 tarihli ve 28690 Mukerrer sayi-
i Resmi Gazete’de yayimlanmigtir. Turkiye, tevdi belgesinin IMO’ya sunulmasini
miteakip 03.12.2013 tarihi itibariyla Protokol’e taraf olmustur. Bkz.
<http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/St
atus %20-%202018. pdf>,(et. 15.03.2018).

Protokol’e 39 devlet taraf olmustur.

Bkz.<http:/Aww.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status
%20-%202018.pdf>, (et. 15.03.2018).
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11. PROTOKOLUN AMACI VE UYGULAMA KAPSAMI
A) AMAC

Protokol, OPRC 1990’1 temel prensiplerini takip etmektedir. Proto-
kol’in 6n sO@zunde uluslararasi1 ¢evre hukukunun genel bir prensibi ola-
rak “kirleten 6der” prensibine gonderimde bulunulmaktadir. Protokol,
OPRC 1990 hukumlerinin petrolden baska tehlikeli maddelerin sebep
oldugu kirlenme olaylarina kismen veya tamamen uygulanmasini sagla-
mak amaciyla kabul edilmistir'®. Bu baglamda Protokol, ulusal, bolgesel
ve kiresel seviyede HNS’nin ilgili oldugu deniz kirliligi olaylar1 veya
tehditlerine karg1 micadelede hazirlikli olma ve miidahale icin gerekli
olan mekanizmalari kurmak suretiyle uluslararasi isbirligi ve karsilikli

yardimlagmaya yonelik bir ¢erceve ve platform kurmaktadir.

Protokol, bir cerceve sdzlesme mahiyetinde olup HNS’nin yol agabile-
cegi Kirlenme olaylarma karsit hazirlikli olma, mudahale ve karsilikli
yardim igin gerekli sistemlerin kurulmasinda temel gerekleri diizenle-
mektedir. Taraf Devletlere Protokol hikiimlerini uygulamalar1 konusun-
da onlarin kendi ulusal ve bolgesel sistemleri ile ihtiyaglarin1 dikkate

almak suretiyle maksimum bir esneklik saglamaktadir.

10" HNS’nin OPRC 1990’1n kapsamu disinda birakilmasi, bu Sézlesme nin 6nemli bir
eksikligi idi. Ancak, HNS’nin kapsam diginda birakilmasi, bilin¢li bir tercihe da-
yanmaktadir. OPRC 1990’1n kabullini miteakip gececek 10 yil icinde HNS mese-
lesinin ele alinmas1 gerekecegi hususunda uluslararas1 denizcilik camiasinda genel
bir anlayis mevcuttu. Nitekim, OPRC 1990’1n diplomatik konferansinda alinan 10
numarali kararla, Sézlesme’nin HNS dokiilmelerine uygulanmasina ydnelik olarak
devletlerin bir caligma yapmasi Kkabul edilmistir. Konferans, IMO’yu OPRC
1990’1 kapsamini tamamen veya kismen petrol digindaki tehlikeli ve zararli mad-
delerin neden oldugu Kirlilik olayina uygulayacak sekilde genisletmek Uzere calis-
malarini baglatmaya ve bu baglamda bir teklif hazirlamaya davet etmektedir.
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Protokol, igbirligi kapsaminda HNS’nin sebep oldugu kirenme tehlikesi-
ne kars1 koymada her bir devletin sahip oldugu 6zellikle bilimsel ve tek-
nolojik anlayisi, bilgiyi, mudahale tekniklerinde saglamis olduklari iler-
leme ve Gzel egitim programlarini paylasmayr ongérmektedir. Isbirligi,
sadece devletler arasinda degil, fakat basta IMO olmak Uzere ilgili diger ulus-

lararasi Orgutler ve denizcilik endustrisi kanaliyla da saglanacaktir.
B) UYGULAMA KAPSAMI
1- Gemi

Protokol’de gemi ayrica tamimlanmamistir. Protokol, OPRC 1990’in
uygulama kapsamini genisletmeyi amagladigindan bu S6zlesme’nin 2(3)
maddesindeki gemi taniminin esas alinmasi gerekmektedir. Bu maddeye
gore gemi; hidrofil botlar, hava yastikli araclar, denizaltilar ve yizer
vasitalar dahil deniz cevresinde faaliyette bulunan her tirlu tekne anla-

mina gelmektedir.

HNS, kuru dokme tasiyicilar, petrol/dokme/maden veya karma tasiyici-
lar, konteyner gemileri, genel yiik gemileri, roro gemileri ve gaz tasiyici-
lar gibi bircok farkli gemiyle tasinabilir. Ancak bitin gemiler, Proto-

kol’iin kapsaminda degildir.

Uluslararas1 deniz hukukundaki genel prensibe uygun olarak savas gemi-
leri ve devlet gemileri kapsam disindadir. Protokol, herhangi bir savas
gemisi, yardimci savas gemisi veya bir devlete ait veya devlet tarafindan
isletilen ve ticari olmayan devlet hizmetinde kullanilan gemilere uygu-

lanmaz. Ancak, her bir Taraf Devlet, sahip oldugu veya islettigi bu tur
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gemilerin isletimlerini veya isletim kabiliyetlerini bozmayacak uygun
onlemleri alarak, bu tir gemilerin makul ve uygulanabilir oldugu 6lcide

Protokol’e uygun olarak hareket etmelerini saglar!®,
2- Tehlikeli ve Zararh Maddeler (HNS)

HNS, deniz gevresine karistiginda insan sagligini tehlikeye atma, deniz
yasamina, canli kaynaklara ve deniz hayatina zarar verme, tesislere hasar
verme veya denizin diger yasal kullanimin1 engelleme ihtimali olan pet-
rol disindaki diger maddeler anlamma gelmektedir!2. Bu baglamda HNS,
Ozellikle petrol trevlerini, zehirli veya tehlikeli stvi maddeleri, sivilasti-
rilmisg gazlari, yanma 1sist 60°C’yi ge¢gmeyen sivilar, paketlenmis tehli-
keli ve zararli maddeler ile kimyasal tehlikelerle baglantili kati dokme

maddeleri ihtiva etmektedir®.

Protokol, HNS’yi bir hayli genis tanimlamistir. Petrol disinda, yukarida
belirtildigi sekilde zararli etkilere sahip butin maddeler, HNS’dir. HNS
tanimi, yiyeceklerde ve eczacilikta kullanilan sebze yaglarindan, ¢Uritd-
cu gazlar, asitler ve alkaliler, zararli ugucu organik bilesmiler gibi yuk-
sek derecedeki zehirli bilesiklere kadar ¢cok genis bir yelpaze iginde ka-

lan maddeleri kapsamina almaktadir. Bunlarin hemen hemen tamami

1 Protokol m. 1(3).

12 Protokol m. 2(2).

13 Protokol haricinde HNS, “Denizlerin Gemiler Tarafindan Kirletilmesinin Onlenme-
sine Ait Uluslararas1 S6zlesme”nin (MARPOL 73/78) 2 numarali eki ve “Uluslara-
rast Tehlikeli Deniz Esya Kodu” (International Maritime Dangerous Goods Code:
IMDG Kod) gibi uluslararasi s6zlesme ve kodlarin yani sira “Uluslararast Dokme
Kimyasal Kodu” (International Bulk Chemical Code: IBC Kod) ve “Kati D6kme
Yiikler igin Emniyetli Uygulama Kodu” (Code of Safe Practise for Solid Bulk Car-
goes: BC Code) gibi kod ve diger farkli uygulama kodlarinda yer alan maddelerin
listelerine referans yapilmak suretiyle tanimlanmigtir.
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endustriyel uygulamalara konu olmaktadir. HNS, dokme veya paketlen-
mis formda tasinabilir'®. Tanim, HNS Kkirliliklerini 6nleme ve miidahale

amaglariyla uyumludur®®,

HNS, 6ziinde yer alan maddeler itibariyla disariya birakildiginda insan
yasamina, Cevreye veya esyaya zarar verir, onlar icin tehlike olusturur.
Bircok yik, bizatihi yuk olarak tehlikeli esya niteliginde olmasa dahi

tehlike olusturabilir. Ornegin; gemide bulunan kiitiikler, HNS’den olma-

14 Harold, P. D. - Souza, A. S. De — Louchart, P. — Russel, D. — Brunt, H.: “Develop-
ment of a Risk — Based Prioritisation Methodology to Inform Public Health Emer-
gency Planning and Preparedness in case of Accidental Spill at Sea of Hazardous
and Noxious Substances (HNS)”, Environment International, 2014, Vol. 72, s. 157.

5 HNS tanimi, 2010 Protokollyle degistirilmis 1996 tarihli “Tehlikeli ve Zararh
Maddelerin Deniz Yoluyla Tasinmasma Iliskin Zararlardan Sorumluluk ve Tazmi-
nata Dair Milletleraras1 S6zlesme”nin (The International Convention on Liability
and Compensation for Damage in connection with the Carriage of Hazardous and
Noxious Substances by Sea, 1996: HNS 1996) 1(5) maddesinde yer alan HNS tani-
mindan daha genigtir. HNS 1996 heniiz yiiriirliige girmemistir. Turkiye, HNS
1996 nin 2010 Protokollyle degistirilmis héline taraf olmak i¢in 08.03.2017 tarihli
ve 6949 sayili Uygun Bulma Kanununu kabul etmistir. Bkz. 03.04.2017 tarihli ve
30027 sayili Resmi Gazete. Bilahare, Sézlesme’nin Tiirkge ve Ingilizce metinleri,
03.07.2017 tarihli ve 2017/10522 sayili Bakanlar Kurulu Karar1 ekinde 31.07.2017
tarihli ve 30140-1. Mikerrer sayili Resmi Gazete’de yayimlanmustir. Tlrkiye, Soz-
lesme’yi onaya tabi olarak imzalamis ve tevdi belgesini 23.04.2018 tarihinde
IMO’ya sunmustur. Bkz. <http://www.imo.org/en/ About/Conventions/ StatusOf-
Conventions/Documents/Status%20-%202018.pdf>, (et.15.03.2018). Bu S6zlesme
hakkinda ayrmtili bilgi igin bkz. Demir, 1.: “1996 Tarihli Tehlikeli ve Zararli Mad-
delerin Deniz Yoluyla Tasmmasimna fliskin Zararlardan Sorumluluk ve Tazminata
Dair Milletleraras1 S6zlesme'de 2010 Tarihli Protokol ile Kabul Edilen Degisiklik-
ler”, Banka ve Ticaret Hukuku Dergisi, 2011, C. XXVII, S. 3, s. 199-245; Gavin,
L.: “The Hazardous and Noxious Substances Convention: a New Horizon in the
Regulation of Marine Pollution”, Lloyd’s Maritime and Commercial Law Quaterly,
1998, s. 554-567; Ragseg, E.: “Non-Collectable Contributions to the Separate LNG
Account of the HNS Convention”, Journal of International Maritime Law, 2007,
Vol. 13/2, s. 94 vd.
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dig1 halde, geminin ambarindaki oksijen seviyesini tliketerek personel

icin ciddi tehlike olusturabilir®.

Aslinda Dinya genelinde uretilen bir milyondan fazla HNS mensei bu-
lunmaktadir. Yaklasik olarak 50.000 ¢esit HNS ticari amaclarla gemiler-
le tasinmakta olup bu say1 her gecen giin artmaktadir. HNS’nin tehlike
olusturmamast igin belirli yerlerde veya birbirine yakin belirli kombi-
nasyonlar icinde istiflenmemesi gerekir. IMDG Kod, tehlikeli maddele-
rin belirlenmesi amaciyla 200’4 genel veya baska sekilde nitelendirilen
3.000°den fazla maddeyi gostermektedir ki, bunlarin gogunlugu tasiman

esya niteligindedir?’.
3- HNS kirlilik Olay:

Son yillarda HNS’nin tasinmasinda hizli bir buyime dikkati ¢cekmekte-
dir. HNS tasinmasindaki artisa paralel olarak denize birakilan HNS’nin
sebep oldugu kirlenme olaylarinda da bir artisa sahit olunmaktadir.
HNS’nin deniz ticaretinde yaygin bir sekilde tasinmasi ve artan kapsami
dolayistyla HNS olaylarinin sayisinda artis beklenmektedir®®,

HNS, denize birakildiginda gemiye, miirettebatina, kiyr ve liman nifu-
suna ve bunlar1 kusatan gevreye énemli tehlikeler olusturmaktadir. Pro-
tokol’e gore HNS Kkirlilik olayi, yangin veya patlama dahil olmak Uzere
HNS’nin dokullmesi, serbest kalmasi veya yayilmasi ile sonuglanan veya

sonuglanabilecek olan ve deniz gevresine veya bir veya daha fazla devle-

16 Rickaby, 2.
17" Rickaby, 2.
18 Harold — Souza — Louchart — Russel — Brunt, 157.
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tin kiyilarina veya ilgili ¢ikarlarina bir tehdit olusturan veya olusturabi-
lecek olan ve acil eylem veya acil midahaleyi gerektiren herhangi bir

olay veya ayn1 menseli olaylar dizisi anlamina gelmektedir?®.

Cogu HNS Kkirlilik olay, aslinda nispeten kuguktir. HNS kirlilik olayla-
r1, 6zellikle varillerden sizma, cam kirilmasi, iyi paketlememe ve benzeri
sekillerde ortaya c¢ikmaktadir®®. Bununla birlikte HNS dokilmeleri ile
petrol dokilmelerine kars1 hazirlikli olma ve miudahale arasinda asagida

gosterildigi sekilde bir hayli farklilik vardir®®:

(@ Mudahale ve hazirlikli olma, her bir HNS’ye gore degismekte-
dir. Clnku ¢ok sayida ve birbirinden ¢ok daha farkli 6zelliklere

sahip HNS mevcuttur.

(b) HNS olaylarinda, petrol kirliligi olaylarina gore ¢ok degisen

risk tipleri ve dereceleri mevcuttur.

() HNS, petrola gore daha 6ldirticu, zararli ve zehirleyici olabilir.
100 litre agirliginda zehirleyici nitelikteki bir kimyasalin do-
kilmesi, ayn1 buydklikteki bir agir fuel oil dokilmesinden daha
zararli olabilir. Ayrica HNS, renksiz ve hizli reaksiyona veya

hareket kabiliyetine sahipse daha 6lddrici olabilir.

(d) HNS, insan sagligina yonelik tehlikelerinin disinda patlayici,
cabuk yanici, tutusucu gibi énemli bir tehlike potansiyeline sa-
hiptir.

19 Protokol m. 2(1).
2 Rickaby, 3.

2L Rickaby, 4, 6.
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(€)

(f)

@)

Petrol, sadece sivi formda olmasina ragmen HNS, kati, siv1 ve-
ya gaz formlar1 iginde tasinabilir ve degisen yapiskanliklara sa-
hip olabilir. Dolayisiyla, HNS’nin operasyonel elleclenmesi ve
farkli nakil modlari, bir HNS Kirlilik olayina ne sekilde muame-

le edilecegine etki yapmaktadir.

Bir petrol kirliligi olay1, degismez sekilde bir gemiden denize
petrolun kontrolstiz sekilde birakilmasi olarak degerlendirilir-
ken ayni sey HNS olaylari igin diisiiniilemez. Bir HNS Kirlilik
olay1; HNS’nin elleglenmesi veya tasinmasi sirasinda gercekle-
sebilecegi gibi, HNS’nin hareketsiz veya hareketli bir konumda
olmasi ya da herhangi bir pozisyon degisikliginde de gergekle-
sebilir. Hatta cogu olaylarda HNS dokilmeleri farkedilemeyebilir.

HNS’nin ¢ok degisken 0zellikleri sebebiyle miidahale teknoloji-
leri stirekli bicimde yenilestirici yaklasimlar: gerektirmektedir.

HNS dokilmeleri, hem ¢ok farkl: riskleri ve tehdit senaryolarinit dogur-

makta, hem de petrol dokulmelerine nazaran daha az meydana gelmek-

tedir. HNS kirlilik olaylar1, petrol dokilmeleri kadar iyi bigimde tanim-

lanmamaktadir. HNS, petrole gore deniz yoluyla daha az miktarda ta-

sinmakla birlikte petrol kirliliginden ¢ok daha buyiik gevre zararlarina

sebep olma potansiyeline sahiptir. Ayrica tehditleri 6nleme ve mudahale

secenekleri daha smirhdir?2. Bu sebeplerle, HNS Kirlilik olaylarina karst

22 Kirby, M. F. — Law, R. J.: “Accidental Spills at Sea — Risk, Impact, Mitigation and
the Need for Coordinated Post — Incident Monitoring”, Marine Pollution Bulletin,
2010, Vol. 60, s. 797; Neuparth, T. — Moreira, S. — Santos, M. M. — Reis — Hen-
riques, M. A: “Hazardous and Noxious Substances (HNS) in the Marine Environ-
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mudahale ve hazirlikli olunmasinda daha 6zel bir yaklasim sergilenmesi
zorunludur. Bu ise HNS ve HNS kirlilik olaylar1 hakkinda bir hayli genis

ve derin bilgiye sahip olunmasini gerekmektedir?3,

Bir HNS Kkirlilik olayna uygun bir sekilde muidahale yonteminin segil-
mesi, ilgili kimyasallarin fiziksel, kimyasal ve zehirleyici 0zellikleri
hakkinda detayli bilgi sahibi olunmasimi gerektirir. HNS modelleme
araglarinda ilerlemeler saglanmis olsa dahi tespit edilen 6nemli eksiklik-
lerden bir tanesi, gercek kosullarda denizde HNS’nin ne sekilde etki
yaratacagina dair sinirh bilgilerdir. Bu eksikligin doldurulmast i¢in labo-
ratuvar deneylerine agirlik verilmeli, dncelikli HNS’nin tespitine ¢ali-
stlmalidir. HNS tehlikelerinin insanlar ve deniz yasami tzerindeki risk-
lerine dair elde edilecek veriler, uygun midahale yontemi ve karar alma

usuliiniin segimi icin esas olacaktir?®.

Bir liman veya deniz personelinin olaya miidahale ederken her zaman
dogru sekilde, ayni tecriilbe ve uygulama becerisiyle hareket etmesi
mumkin olmayabilir. Mldahale personelinin olay zamaninda nasil dav-

ranacag@l hakkinda yeterli sekilde egitilmesi ve uygulama beceresine sa-

ment, Prioritization HNS that Pose Major Risk in a European Context”, Marine Pol-
lution Bulletin, 2011, Vol. 62, s. 21.

23 HNS olaylarma iliskin mevcut bilgiler, olaylarm yeterince belgelendirilmedigine
veya birgok olaya yanliy muamele edildigine isaret etmektedir. Cogu olaylarda ola-
y1 takiben higbir izleme programu yiritilmemektedir. Oysa, bir HNS olay1 meyda-
na gelir gelmez kimyasal dokilmenin cevresel etkilerinin nitelendirilmesini amag-
layan bir izleme programu blyilk 6nem tasimaktadir. izleme, 6ne ¢ikan bir miidaha-
le ve restorasyon planlarinin se¢imi ve uygulanmasi bakimindan alinacak kararlarda
esastir: Neupart — Moreira — Santos — Henriques, “Review”, 1085.

24 Cunha, I. — Oliveira, H. — Neuparth, T. - Torres, T. — Santos, M. M.: “Fate, Behai-
vor and Weathering of Priority HNS in the Marine Environment: at Online Tool”,
Marine Pollution Bulletin, 2016, Vol. 111, s. 331.
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hip olmasi esastir. Mlidahale sadece iyi donanimla, iyi egitilmis ve tec-
ribeli personelle yuratilmelidir. Personel, HNS’nin genel olarak kimya-
sal Ozelliklerini, etki ve tehlikelerini, olasi sonuglarmi iyi bilmeli®,
HNS’nin elle¢lenmesi, tasinmasi veya yiklenmesinin ne sekilde yapila-

cag1 hususunda egitilmelidir?®.
I1l. TARAF DEVLETLERIN YUKUMLULUKLERI

A) HAZIRLIKLI OLMA VE MUDAHALE ICIN TEDBIR ALMA
YUKUMLULUGU
Kati, siv1 veya gaz formu iginde elleclenen veya tasinan bir HNS’nin
birakilmasi veya iginde bulundugu kosullarin degismesi sebebiyle bir
baska forma doniismesi sonucu gevre, olay yakinindaki insanlar ve olaya
mudahale edecek personel ciddi tehlikelere maruz kalabilir. HNS’in
kontrolsuz sekilde birakilmasi, basta patlama, yangin, tepki verme (reak-
tivite) ve zehirleme olmak (zere bircok farkli tehlikelere yol acabilir. Bir
HNS kirlilik olayinin meydana gelmesini engellemek, olayin insanlar ve
deniz ekosistemi tzerindeki kisa ve uzun donem etkilerini ortadan kal-

dirmak veya azaltmak icin etkili miidahale gerekir?’. Dolayisiyla ilgili

25 HNS kirlilik olaylarina etkili sekilde miidahalede HNS’nin deniz gevresi (izerindeki
etkilerinin degerlendirilmesi, bir baska deyisle deniz organizmalari i¢in ekotoksilo-
jik bilimsel verilerin sistematik bir sekilde siniflandirilmasi dncelikli mesele olma-
lidir. Deniz yoluyla taginan HNS’nin ¢ok yiiksek miktarlarda ve gok farkli 6zellikle-
rinin mevcudiyeti sebebiyle uygulamada biitin HNS icin tam bir bilimsel ekotoksi-
kolojik veri denetiminin degerlendirilmesi gergekgi degildir. Dolayisiyla deniz or-
ganizmalarma yogun riskler vermesi en muhtemel olan HNS’ye dncelik verilmesi
gerekmektedir. Bu hususta Avrupa sulari i¢in yapilan bir ¢alisma icin bkz. Neuparth
— Moreira — Santos — Reis Henriques, “HNS”, 21-22.

% Rickaby, 5-6.

2 Lee, M. — Jung, Y.: “Risk Assesment and National Measure Plan for Oil and HNS
Spill Accidents Near Korea”, Marine Pollution Bulletin, 2013, Vol. 73, s. 339.
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kisi ve orgutler tarafindan gerekli her tlrli ¢abanin sarf edilmesi, bir

baska deyisle hazirlikli olunmasi hayati 6nem tagimaktadir.

Butin kirlenme sorunlarina mudahalede oldugu gibi hazirlikli olma,
HNS Kirlilik olaylarina gugli sekilde karsilik verilmesi igin de en etkili
aragtir. Bu esastan hareketle Protokol, bir HNS Kirlilik olayina kars1 ha-
zirlikli olma ve midahale icin gerekli tedbirlerin alinmasini, Taraf Dev-
letler icin bir temel yukimldlik olarak kabul etmektedir. Taraf Devlet-
ler, gerek munferiden, gerekse miistereken ekleri dahil olmak Uzere Pro-
tokol’tin buttin huktmleri cercevesinde HNS Kkirlilik olaylarina karsi
hazirlanmak ve miidahale etmek igin gerekli tim uygun tedbirleri almay1
tistlenmelidirler®®. Taraf Devletler, munferiden veya karsilikli ya da gok
tarafli s6zlesmelerle mudahale kapasitelerini artirirlar. Bu cergevede
devletler ile petrol ve denizcilik endustrisi arasinda yakin isgbirligi icinde

calisiilmalidir.

Bu yukumlulik cercevesinde dnceden tespit ve kabul edilen muidahale
stratejileri sayesinde, gercek bir HNS Kirlilik olayr meydana geldiginde
olaya zamaninda ve etkili sekilde midahale edileceginden hem zaman
kaybi yasanmaz, hem de olaym muhtemel olumsuz sonuglarinin en aza
indirilmesi mimkun olabilir. Midahale stratejileri ve olusturulan planla-
rin surekli gincellenmesi, HNS’nin surekli degerlendirme altinda tutul-

mas1 Ve tatbikatlarin gelistirilmesi, micadelede basariy1 artirir.

2 Protokol m. 1(1).
DEHUKAMDER - Cilt: 1/Sayi: 2/Yil: 2018, s. 293-330



Dog. Dr. Ismail DEMIR 311

B) GEMILERDE ACIL DURUM PLANININ BULUNDURUL-
MASINI, KAPTAN VE DIGER SORUMLU KISILERIN RA-
PORLAMA USULLERINE UYMALARINI SAGLAMA

OPRC 1990°’da petrol kirliligi dolayisiyla gemi kirlenme acil durum
planlarina sahip olunmasi yiikiimliliigiine benzer sekilde, gemilerde
HNS’nin karigmis oldugu olaylara 0zel olarak temas edecek bir gemi
kirlenme acil durum planmnin bulundurulmasi gerekmektedir. Ayrica
basta kaptan olmak Uzere gemilerdeki sorumlu diger kisilerin istenilen
kapsamda raporlama usullerine uymalar1 gerekir. Acil durum planlama
gerekleri ile raporlama usulleri, ilgili Taraf Devlet icin yirirlikte bulu-
nan ve IMO tarafindan gelistirilen s6zlesmelerin uygulanabilir nitelikte-

ki hiikiimlerine tabidir?®.

Bu yiikiimliiligiin gerekgesi, gemilerin mevcut uluslararas1 diizenleme-
lere gore liman devleti denetimine tabi olmalaridir. Gemilerin kiy1 ma-

kamlarma kirlenme olaylarini bildirmeleri zorunlulugu vardir®.

29 Protokol m. 3(1). Yizer Uretim, Depolama ve Yiikleme Birimleri ile Yiizer Depo-
lama Birimleri gibi kiy1 6tesi birimler icin acil durum planlar1 ve raporlama gerekle-
ri, ulusal hukuk hiikiimlerine veya sirket ¢cevre yonetim sistemlerine gore yirutile-
cek olup bu maddenin kapsami diginda birakilmustir.

% Alexopoulos, A. B.: “International Co-Operation and Response Arrangements for
Oil Spills and Other Harmful Substances in European Waters. Improving Contingency
Plans by Assessing the Risks”, <http:// scholar.google.com.tr/ scholar_url?url=https
%3A%2F%2Fwww.researchgate.net%2Fprofile%2FAristotelis_Alexopoulos%2Fp
ublication%2F259990663>, (et. 20.03.2018), s. 5.
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C) DENizZ LIMANLARI iLE TEHLIKELI VE ZARARLI MAD-
DELERI ISLEME TESISLERININ SORUMLU MAKAMLARI
VEYA ISLETMECILERININ ACIL DURUM PLANLARINA
VEYA TEHLIKELI VE ZARARLI MADDELER ICIN BENZE-
Ri DUZENLEMELERE SAHIP OLMASI

Acil durum plani bulundurulmasi zorunlulugu, Taraf Devletlerin deniz
limanlar1 ile tehlikeli ve zararli maddeleri isleme tesislerinden sorumlu
bulunan makam veya isletmecileri i¢in de mevcuttur. Bu makam veya
isletmeciler, Protokol’iin 4. maddesinde belirlenen ulusal sistemle koor-
dineli ve yetkili ulusal makamlar tarafindan belirlenen usullere uygun
olan kirlilik acil durum planlarina veya tehlikeli ve zararli maddeler igin

uygun goriilecek benzeri diizenlemeler sahip olmalidirlar®:.

D) HAZIRLIKLI OLMA VE MUDAHALE ICIN ULUSAL VE
BOLGESEL SISTEMLERIN KURULMASI

Taraf Devletler, kirlilik olaylarina karsi derhal ve etkili bigimde mudaha-
le edebilmek icin ulusal ve bolgesel sistemlerini kurmak zorundadirlar®.
Bu yukumlulik, Protokol’tin hemen 1. maddesinde belirtilen Taraf Dev-
letlerin HNS ile kirlenme olaylarina karg1 hazirlanmak ve miidahale et-
mek icin gerekli tim uygun tedbirleri alma yiikiimliiligiin en gucli se-
kilde somutlastirilmis halidir. Taraf Devletler, dncelikle kendi ulusal

sistemlerini kurmalidirlar.

31 Protokol m. 3(2).
%2 Protokol m. 4.
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Ulusal sistemlerin kurulmasinda en 6nemli unsur, yetkili makamlarin
belirlenmesidir. Bu g¢ercevede ulusal sistemlerin; dncelikle Kirlilik olay-
larina kars1 hazirlikli olma ve midahaleden sorumlu yetkili ulusal ma-
kamlarini, ulusal eylem temas noktalarini ve yardim talebinde bulunma
veya istenilen yardimi verme konusunda Devlet adina hareket etme yet-
Kisine sahip makamlar1 icermesi sarttir. Ayrica, Taraf Devletler, ulusal
sistemler kapsaminda, hazirlikli olma ve midahale ile ilgili ulusal acil
durum planini hazirlamalidirlar. Ulusal acil durum plani, IMO tarafindan
gelistirilen ilkeler g6z 6nunde bulundurularak kamu veya 0Ozel ilgili
mubhtelif birimler arasindaki kurumsal iliskileri gosterir. Ulusal acil du-
rum plani, kamu ve 0zel kaynaklar dahil olmak tzere tam bir hazirlikli
olma ve midahale sistemini tarif etmektedir. Ulusal acil durum plani,
potansiyel olaylarin risk degerlendirmesine dayanmalidir®®. Risk deger-
lendirmeleri ve dncelik teknikleri simdi yaygin sekilde HNS taginmalari

icin kullanilmaktadir3*,

Devletler, mevcut ulusal acil durum planlarint uyumlastirmada, planlarin
uygun sekilde nasil ¢alismalar1 gerektigini belirlemede birgok sikintilarla
kars1 karsiya kalmaktadirlar. Mldahale makamlari, her zaman insan sag-
lig1 ve yasaminin, deniz ¢evresinin emniyeti ve korunmasinin sttin fak-
torler oldugunun farkinda olmalidir. Bir baska deyisle, temizleme faali-
yetleri esnasinda kullanilan butin teghizat igin emniyetli ¢alistirma usul-
leri ve smirlandirmalardan haberdar olmalidirlar. Risk degerlendirme

metodolojilerinin ihdas1 ve uygulanmasimin yani sira elektronik bilginin

33 Alexopoulos, 5.
3 Harold — Souza — Louchart — Russel — Brunt, 158.
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kullanilmas: yoluyla resmi veya 6zel yonetim planlarinin gelistirilmesi,

acil durum planlarinin hazirlanmasina bir hayli katki saglayacaktir®,

Protokol’tin 4. maddesinin basliginda “Hazirlikli olma ve mudahale icin
ulusal ve bolgesel sistemler” ifadeleri kullanilmakla beraber bu maddede
bolgesel sistemlerin kurulmasina dair agik hikiimler yer almamaktadir.
Ancak ayn1 maddenin 2. fikrasinda hazirlikli olma ve midahaleye yone-
lik Taraf Devletlerin ikili veya cok tarafli isbirligi iginde olusturmak
zorunda olduklar1 programlar, plan ve iletisim imkanlar1 ile gerekli me-
kanizma ve dizenlemelere dair hikimden boyle bir bolgesel sistemin

kurulmasimin mimkdn olabilecegi anlasiimaktadir.

Taraf Devletler, HNS kirlilik olaylarina kars1 hazirlikli olma ve mudaha-
le kapsaminda gerek tek baslarina, gerekse ikili veya ¢ok tarafli isbirligi
icinde miistereken bazi programlari ve mekanizmalari olustururlar. Taraf
Deviletler, bu cercevede istedikleri takdirde ve uygun oldugu 6lglide ge-
micilik sanayii, HNS ile ilgili sanayii, liman yetkilileri ve ilgili olabile-
cek diger kurumlarla isbirligi yapmalidirlar®. Olusturulacak programlar

ve mekanizmalar asagida gosterilmistir:

(@) Maruz kalinan HNS Kirlilik riskleriyle orantili olarak Kirlilik ola-
yma midahale amaciyla 6nceden konuslandirilmig asgari seviye-

de teghizat ve kullanim programlari.

(b) Kirlilik olaylarma mudahale etmeye yetkili kuruluslar ile perso-

nelin egitimine yonelik tatbikat programlari.

35 Alexopoulos, 14.
% Protokol m. 4(2).
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(c) Kirlilik olaylarina mudahale etmek igin ayritili planlar ve ileti-

sim imkanlari.

(d) Bir kirlilik olayina yapilacak mudahalenin koordinasyonu ve uy-
gun oldugu takdirde gerekli kaynaklarin harekete gecirilmesini

saglayacak bir mekanizma veya diizenlemeler.
E) BILGILENDIRME YUKUMLULUGU

HNS Kirlilik olaylarinin dogurabilecegi olumsuz sonuglarin ortadan kal-
dirllmast veya en aza indirilmesi igin gerek Taraf Devletler arasinda,
gerekse Taraf Devletler ile IMO arasinda en Ust seviyede yapilacak isbir-
ligi hayati 6neme sahiptir. Bu baglamda bir Kirlilik olayr meydana geldi-
ginde Kirlilik olayindan haberdar olan Taraf Devletin yetkili makamlari-
nin Oncelikle, menfaatleri bu olaydan etkilenebilecek olan diger devletle-
ri bilgilendirmeleri gerekir®”. Etkilenecek devletin Taraf Devlet sifatina
sahip olmasi gerekmez. Ayrica, HNS Kirlilik olayina karisan gemilerin
ilgili diger uluslararasi sozlesmelerdeki hukimlere gore de bildirimde

bulunmalar1 gerekir.

HNS olaylariyla etkili micadele i¢in Taraf Devletler, IMO’ya dogrudan
veya ilgili bolgesel teskilat veya diizenlemeler araciligiyla sahip oldukla-

11 asagidaki mevcut bilgileri bildirmelidirler®:

(@ HNS Kkirlilik olaylarma kars1 hazirlikli olma ve midahaleden
sorumlu yetkili ulusal makamlar ile ulusal eylem temas noktala-

r1 ve yardim talebinde bulunma veya istenilen yardimi verme

37 Protokol m. 3(3).
3 Protokol m. 4(3).
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(b)

(©)

konusunda Devlet adina hareket etme yetkisine sahip makamla-
rin isimleri, bunlarin bulunduklar1 yerler, telekominikasyon

bilgileri ve varsa sorumluluk alanlari.

Ilgili devletlerin talep etmeleri durumunda, kendilerine saglana-
bilecek kirlilik olaylarina midahale ve denizde kurtarmayla il-
gili alanlardaki kirlilige miidahale techizat1 ile uzmanliklara dair

bilgiler.

Ulusal acil durum planlari.

F) ISBIRLIGI YUKUMLULUGU

1- Uluslararasi isbirligi

Gunimuzde devletlerce uluslararasi seviyede isbirligi yapilmaksizin

deniz kirliligi olaylarinin yaratacagi olumsuz sonuglarin engellenmesi

veya en aza indirilmesi mimkun degildir. Denizde kirlenme olaylar1 ve

tehlikelerinin Ustesinden gelinmesinde asagidaki iki temel prensip 6ne

cikmaktadir:

(a)
(b)

Acil eylem planlarin1 gelistirmek suretiyle isbirligi ve yardim.

Devletlerin, kendi yargilama yetkileri igcinde kalan olaylara kar-
st munferiden karsilik vermeleri gerekli oldugunda, kirlenme

tehlikelerini kontrol etmeleri®.

Bu esastan hareketle Protokol’tin 5. maddesi, uluslararasi isbirligine dair

ayrintili hiktimler sevk etmektedir. Buna gore Taraf Devletler, kendi

39 Alexopoulos, 4.
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imkan ve mevcut kaynaklarmin Olgiisinde, bir HNS kirlilik olayinin
siddet veya biiyiikliigiiniin gerekli kilmas1 durumunda, kirlilikten etkile-
nen veya etkilenebilecek olan bir Taraf Devlet’in talebi Uzerine kirlenme
olayina midahale etmek amaciyla isbirligi ve danigsmanlik hizmeti ver-
meyi, teknik destek ve donanim saglamayi kabul etmektedirler. Gergek-
ten ¢cogu devletlerin deniz idareleri ve liman makamlari, HNS olaylarina
midahale konusunda oldukca sinirli uzman ve bilgiye sahiptir. Midaha-
le icin egitimli personel ve donanim ya yoktur ya da ¢ok azdir. Gelismis
devletlerdeki itfaiye gibi acil hizmetler normal olarak bu bilgilere ve

gerekli donanimlara sahiptir.

Uluslararasi isbirliginin gergeklestirilmesinde ilgili uluslararasi sozles-
melere gore her bir Taraf Devlet, kirlilige midahalede kullanilacak tec-
hizat ve personel icin gerekli kolayligi gostermelidir. Bu cergevede her
bir Taraf Devlet; ozellikle bir Kirlilik olayina mudahalede kullanilan
gemi, hava tasit1 ve diger nakil turlerinin veya personel, yuk, malzeme
ve donanim tasinmasi igin gereken tasitlarin Ulkesine ulasimini, Glkesin-
de kullanimin1 ve (lkesinden ayrilmasini kolaylastirmak; s6z konusu
personel, yik, malzeme ve donanimin Ulkesine gelisini, Ulkesinden geci-

sini ve ¢ikisini hizlandirmak icin gerekli hukuki ve idari tedbirleri almalhidir®.

Taraf Devletlere saglanacak yardimin finansmani, Protokol’iin “Yardim
Maliyetlerinin Geri Odenmesi” baslikli Ek’inde belirtilen hiikimlere
gore gergeklestirilir. Yardim maliyetlerinin geri 6denmesinde konuya
iliskin ikili veya ¢ok tarafli sdzlesme hilkimleri uygulanir. ikili veya ok

tarafli sdzlesme hikimleri bulunmadig: takdirde kural, talepte bulunan

40" Protokol m. 5(3).
DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 293-330



318 2000 Tarihli Tehlikeli ve Zarari Maddelerle Kirlenme Olaylarina Kars:
Hazirlikli Olma, Miidahale ve Isbirligi Protokoli

Taraf Devlet’in yardimda bulunan Taraf Devlet’in yardim maliyetini
karsilamasidir. Talep, herhangi bir zamanda iptal edilirse yardimda bu-
lunan Taraf Devlet’in maruz kaldigi veya yapmis oldugu masraflarin
karsilanmasi gerekir. Yardim, tamamen bir Taraf Devlet’in kendi istegi
ile gergeklestirilmisse bu Devlet masraflara katlanmak durumundadir.
Taraflarca aksine bir anlagsmaya varilmadig: sirece bir Taraf Devlet’in
talebi Gzerine diger Taraf Devletce gerceklestirilen ¢alismalarin maliye-
tinin karsilanmasi, yardimda bulunan Taraf Devlet’in ilgili mevzuat hi-
kiimleri ve mevcut uygulamasina gore adil bir sekilde yerine getirilmeli-
dir. Yardim maliyetlerinin karsilanmasinda Taraf Devletler arasinda is-

birligi esastir.
2- Arastirma ve Gelistirme

Gunumuzde HNS’nin deniz cevresine ve ekosisteme etkilerine dair ye-
terli bilgiler mevcut degildir*’. Ayrica HNS’nin petrole gére batma,
ylzme, gaz verme, buharlagsma, ayrisma ve deniz canlilarin1 zehirleme
gibi ¢ok farkli sonuglar dogurabilecek bir yelpaze icinde yer almasi, acil
durum planlarmin hazirlanmasint ve HNS’nin deniz canlilarina olasi
etkilerinin tahmin edilmesini zorlastirmaktadir*?. Dolayisiyla, Kirlilik
olaylarina kars1 hazirlikli olma ve midahale tekniklerinin gelistirilmesi-
ne yonelik arastirma ve gelistirme programlarinin sonuglarinin tanitimi

ve degisiminde isbirligi buylk 6nem tasimaktadir.

4 Purnell, K.: “Are HNS Spills More Dangerous than Qil Spills? Conference Procee-
dings, A White Paper for the Interspill Conference & the 4th IMO R&D Forum,
May 2009, Marseille, <http://mwww. hnsconvention.org/fileadmin/IOPC_ Upload/hns/
files/whitepaper.pdf>, (et. 25.03.2018).

42 Neuparth — Moreira — Santos — Reis Henriques, “HNS”, 21.
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Arastirma ve gelistirme programlari, 0zellikle kirlilik olaylarinin goze-
timi, kirliligin giderilmesi ve islahi, temizleme ve kirlenmenin en aza
indirilmesiyle onarim ve eski hale getirmeye dair teknolojiler ve teknik-
lerin gelistirilmesine yoneliktir. Boylece kirlilik olaylarina kars1 hazirlik-
11 olma ve mudahale yeteneklerinin gelistirilmesi saglanir. Taraf Devlet-
ler, gergeklestirmis olduklar1 arastirma ve gelistirme programlarinin So-
nuglarinin gerek tamitiminda, gerekse degisiminde isbirligi yapmalidirlar.
Isbirligi, Taraf Devletler arasinda dogrudan veya uygun oldugu takdirde
IMO*® veya ilgili bolgesel herhangi bir teskilat veya diizenlemeler araci-

lig1yla da yapilabilir*.

Taraf Devletler, arastirma ve gelistirme faaliyetleri kapsaminda arastir-
ma kuruluslar arasinda baglant1 kurmay1 ve ilgili konularda olagan ulus-
lararas1 sempozyumlar yapmayi kabul ederler. Ayrica, HNS kirlilik olay-
larina karst micadele teknikleri ve donanimlar ile ilgili standartlarin

gelistirilmesini tesvik ederler®®.
3- Teknik Isbirligi

Protokol, teknik isbirligi kapsaminda Taraf Devletlerin Kirlilik olaylarina
kars1 hazirlikli olma ve miidahaleyle ilgili olarak, personel egitimi; ilgili
teknoloji, techizat ve tesislerin saglanmasi; Kirlilik olaylarina hazirlanma

ve midahale icin gerekli diger énlem ve diizenlemelerin saglanmasi ile

4 IMO, Teknik Isbirligi Komitesi ve OPCR — HNS Teknik Grup (simdi Kirliligi
Onleme ve Miidahale Alt Komitesi) yoluyla arastirma gelistirme sonuglarinin dev-
letler arasinda paylasilmasi, periyodik olarak arastirma gelistirme alanlarinin galisti-
rilmas1 ve uluslararas1 sempozyumlarin desteklenmesinde dnemli faaliyetler icra
etmektedir.

4 Protokol m. 6(1).

4 Protokol m. 6(3),(4).
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ortak arastirma ve gelistirme programlari baglatilmasi konularinda teknik
yardimda bulunan diger Taraf Devletlere destek saglanacagini belirtmek-
tedir®. Ayrica Taraf Devletler, teknik isbirligi cercevesinde ilgili tekno-

lojilerin transferi konusunda da isbirligi yapmalidirlar.

Teknik igbirligi kapsaminda Protokol’tin “Kurumsal diizenlemeler” bas-
likl1 10. maddesi, Protokol’iin uygulanmasinda IMO’nun fonksiyonlarini
duizenlemektedir®’. Bu hilkkme gore Taraf Devletler, IMO’nun mutabaka-
tina ve faaliyetinin stirdurtlmesi igin yeterli kaynaklarin mevcudiyetine
bagli olarak bilgi hizmetleri, 6gretim ve egitim, teknik hizmetler ve tek-
nik yardim konularinda faaliyet gostermek tizere IMO’yu secerler. IMO,
bu faaliyetlerin yiritilmesinde devletlerin, bolgesel dizenlemelerin ve
endustri dizenlemelerinin tecriibelerini kullanarak ve gelismekte olan
ulkelerin ihtiyaglarina 0zel dikkat gostererek devletlerin Kirlilik olaylari-
na hazirlanma ve micadele etme yeteneklerini bireysel ve bolgesel di-
zenlemeler vasitastyla gelistirmek igin caba gosterir®. Bununla birlikte
Protokol hukimlerinin yerine getirilebilmesi, 6zellikle acilen bilgi, egi-

tim, teknik hizmet ve yardima ihtiya¢ duyan devletlere bunlarin saglana-

46 Protokol m. 7.

47 Fayette, L.: “Protection of the Marine Environment in 2000, Environmental Policy
and Law, 2000, Vol. 31/3, s. 146.

4 Diplomatik Konferansta alinan 6 numarali Karar, Protokol’iin 10. maddesinin ilk
uygulanmas1 hususunda gerekli ¢alismalar1 yapmak Uzere IMO’ya cagrida bulun-
maktadir. Bkz. March 15, 2000, HNS-OPRC/CONF/11/Rev.1l. Protokol’iin 10.
maddesi ve 6 numarali Karara ragmen s6z konusu hiikmiin uygulanmasinda yaganan
gecikmenin, bu hikmun hem gegici olmasindan, hem de IMO Konseyi’nin yeterli
fonlar1 saglamak igin kronik isteksizliginden kaynaklandigi, dzellikle OPRC 1990
ile ilgili olarak IMO Konseyi’nin Sekretarya i¢inde petrol kirliligi mudahale birimi-
ni desteklemek icin bir blitge artisin1 onaylamay1 strekli olarak reddettigi ileri su-
rilmektedir: Fayette, 146.
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bilmesi, ancak IMO tarafindan yeterli fonlamanin gerceklestirilmesine
baglidir®.

IMO Deniz Cevresini Koruma Komitesi blinyesinde olusturulan ve bu
Komite’nin alt organ1 olan OPRC — HNS Teknik Grubu, 2014 yilina
kadar bu gorevleri yerine getirmek Uzere ¢alismalar yiirtitmustiir. 2014
yilindan sonra ise Kirliligi Onleme ve Miidahale Alt Komitesi tarafindan
bu gorevler yerine getirilmektedir®. Devletler, petrol ve denizcilik en-
dustrileriyle diger gozlemci kuruluslarin petrol ve HNS kirlilik mudahale
uzmanlarindan olusan Alt Komite, Ulkelerin Protokolii onaylamalarina
ve uygulamalarina yardim etmek amaciyla, gerekli araglari, kaynaklari,
uygulama kitaplarin1 ve rehber belgelerini gelistirmekte, model kurslar
duzenlemekte, gergeklesen olaylardan 6grenilen tecriibe ve bilgilerin alis
verisi ile midahale ve hazirlikli olmaya yonelik gelismeler i¢in mevcut

bosluklarin ve alanlarin tespit edilmesi Gzerinde ¢alismaktadir.
IV. DEGERLENDIRMELERIMIZ

Gemilerin sebep oldugu deniz kirliliginin 6énlenmesi veya en aza indi-
rilmesinde en etkili yol, kirlenme tehlikesini doguran olaya kars1 dnce-
den gerekli hazirliklarin yapilmasi, olaym meydana gelmesi durumunda
ise derhal ve etkili sekilde mudahale edebilme imkanina sahip olunmasi-
dir. Bu temel anlayis cergevesinde ilk olarak petrol kirliligi olaylarina
kars1 hazirlikli olma ve mudahaleye dair OPCR 1990 kabul edilmistir.

4 Fayette, 146.

0 Bkz. <http://www.imo.org/en/OurWork/Environment/PollutionResponse/QilPollution
Resources/Pages/Default. Aspx>, (et. 25.03.2018).
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OPRC 1990, petrol kirliligi olaylarmin 6nlenmesi ve kirlenme zararlari-

nin azaltilmasinda basarili kabul edilen bir uluslararasi belgedir.

Protokol de OPRC 1990 gibi deniz kirliligi tehlikesinin énlenmesi veya
en aza indirilmesi amaciyla kabul edilmis bir ¢cerceve sézlesmedir. Pro-
tokol, petroliin disinda deniz kirliligine yol acan diger tehlikeli ve zararl
maddelerin sebep oldugu Kirlenme tehlikesine karsi hazirlikli olma ve
mudahale esaslarin1 diizenlemekle, kirliligin 6nlenmesi ve en aza indi-
rilmesine yonelik miicadelede mevcut bir boslugu doldurmaktadir. Pro-
tokol, deniz kirliligiyle mucadelede IMO tarafindan kurulan rejimin

onemli bir tamamlayicis1 parcasini olusturmaktadir®.,

Protokol’iin gergeve niteligi, deniz kirliligi tehlikesinin énlenmesi veya
en aza indirilmesinde ilgili bitun kisi, devletler, uluslararas1 6rglt ve
organlar ile endustri arasinda genis kapsamli bir isbirligi yapilmasinin
zorunlu oldugu anlayisina dayanmaktadir. Protokol’de isbirliginin sag-
lanmasina ve acil durum planlarinin olusturulmasina yonelik bir hayli
ayrmtili hikiimlere yer verilmistir. Protokol, HNS kirlenme olaylarina

karst hazirlikli olma ve mudahaleye iliskin uygun bir sistem kurmaktadir.

Taraf Devletler, Protokol sayesinde HNS kirlilik olaylartyla miicadelede
bircok menfaate sahip olacaklardir. Taraf Devletler, her seyden Once
diger devletler ve uluslararasi kuruluslarla yogun bi¢cimde karsilikl1 isbir-
ligi ve yardima dair dizenlemelerin tesis edilmesine imkan veren bir
uluslararas1 platforma girmektedirler. Ayrica Protokol, HNS Kkirlilik

olaylarina kars1 hazirlikli olma ve mudahalede ulusal ve bolgesel sevi-

51 Fayette, 145.
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yede kapasitenin gelistirilmesi i¢in de bir ¢erceve saglamaktadir. Proto-
kol’in kurdugu ag sayesinde yeni arastirma ve gelistirme bilgilerinin
degisimi, en iyi pratik uygulama ve tecriibelerin elde edilmesi kolaylasti-
rilmaktadir. Taraf Devletler, 6zellikle IMO’nun entegre olmus Teknik
Isbirligi Programu yoluyla, ulusal ve bolgesel seviyelerde esasli surette
hazirlikli olma ve midahale yapilarina kavusmakta, ilgili mevzuatin
gelistirilmesinin desteklenmesi ve egitimlere ulasilmasi imkanina sahip

olmaktadirlar.

Kiy1 devletlerinin, bir HNS Kirlilik olay1 gergeklestiginde ilgili teknik
yardim ve mudahale kaynaklarina derhal ulagsma olanagina sahip olmala-
r1, basta kiyilart olmak Uzere sair menfaatlerinin korunmasina 6nemli
katkilar saglayacaktir. Yiriirliige girmesinden itibaren gecen silirecte
OPRC 1990’1n basarisi dikkate alindiginda Protokol’iin de basarili ola-
cagi, deniz kirliliginin 6nlenmesi ve en aza indirilmesi amacina katki
saglayacagi degerlendirilmektedir. Ancak, Protokol’iin nihai basarisi,
mudahale ve hazirlikli olma doéngusunin her bir Taraf Devlette gelisti-

rildigi ve uygulandig1 kapsama bagl olacaktir®2,

Protokol amaglarina ulagilmasinda en blyik gorev, IMO’ya diismekte-
dir. IMO, bu gérevini OPRC 1990 ve Protokol hiikiimlerini bir arada ele
alarak yerine getirmeye c¢alismaktadir. IMO, Deniz Cevresini Koruma
Komitesi’ne bagl olarak calisan Kirliligi Onleme ve Midahale Alt Ko-
mitesi eliyle HNS Kirlilik olaylartyla mucadele icin kapasite gelistirilme-
sinde ve Protokol cercevesindeki yukumliliklerin yerine getirilmesinde

devletlere yardim etmek amaciyla model egitim kurslar1 diizenlemekte,

52 Kirby, 799.
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kitapgiklar ve rehber dokiimanlar hazirlamasinin yani sira genis bir yel-
paze icinde ¢ok sayida imkanlar1 sunmaktadir. Bu gorevlerin yerine geti-
rilmesi, siiphesiz IMO’nun mali imkanlariyla siirhidir. Ancak, HNS
Kirlilik olaylarina kars1 etkili micadelenin saglayacag: faydalar dikkate
almarak IMO’nun s6z konusu calismalarina azami Ol¢uide mali destek

verilmelidir.

Turkiye, 03.12.2013 tarihi itibariyla tarafi oldugu Protokol hukimleri
cercevesinde yukumlultklerini yerine getirmeye g¢alismaktadir. Ancak,
bu tarihten daha 6nce kabul edilen 03.03.2005 tarihli ve 5312 sayili
“Deniz Cevresinin Petrol ve Diger Zararli Maddelerle Kirlenmesinde
Acil durumlarda Mudahale ve Zararlarin Tazmini Esaslarina Dair Ka-
nun” (5312 sayili Kanun)®3, petrol disinda HNS’yi de kapsamia almak-
la 6nemli avantajlar saglamaktadir®®. Tlrkiye HNS Kirlilik olaylarina
kars1 hazirlikli olma ve miidahale kapsaminda ayrica “Deniz Cevresinin
Petrol ve Diger Zararli Maddelerle Kirlenmesinde Acil Durumlarda M-
dahale ve Zararlarin Tazmini Esaslarina Dair Kanunun Uygulama Y-
netmeligi”®® ile “Deniz Cevresinin Petrol Ve Diger Zararli Maddelerle
Kirlenmesine iliskin Risk Degerlendirmesi Ve Acil Midahale Planlarin

Hazirlayacak Kurum Ve Kuruluslarin Asgari Ozelliklerine Dair Teb-

53 Bkz. 11.03.2005 tarihli ve 25752 sayili Resmi Gazete.

% 5312 sayill Kanunun degerlendirilmesi hakkinda ayrintili bilgi icin bkz. Demir, 1.:
“Hukuki Sorumluluk ve Tazminat Esaslari A¢isindan Deniz Cevresinin Petrol ve
Diger Zararli Maddelerle Kirlenmesinde Acil Durumlarda Mudahale ve Zararlarin
Tazmini Esaslarina Dair Kanunun Degerlendirilmesi”, Indnii Universitesi Hukuk
Fakiiltesi Dergisi, Ocak — Haziran 2011, C.2, S. 2, s. 239 - 324.

% Bkz. 21.10.2006 tarihli ve 26326 sayili Resmi Gazete.
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1ig”i°° kabul etmistir. Mevcut diizenlemelerle Tiirkiye nin HNS Kirlilik
olaylarina kars1 hazirlikli olma ve miidahalede bir hayli ilerleme sagla-

yacag1 degerlendirilmektedir.

V. SONUC

Protokol, HNS’nin yol a¢tig1 Kirlenme tehlikesinin 6nlenmesi veya en
aza indirilmesi amaciyla kabul edilen, deniz kirliligine kars1 micadelede
genel olarak IMO’nun kurdugu rejimin, 6zelde ise OPRC 1990’1n 6nem-
li bir tamamlayic1 unsurudur. Protokol, cerceve nitelikte olmakla birlik-
te, uluslararas1 deniz hukukunda, kirlilikle miicadelede her seviyede ve
en genis kapsamda isbirligi ve yardimin énemini en gic¢li ve somut se-
kilde ortaya koyan bir uluslararasi enstriimandir. HNS’nin oldukga genis
bir yelpaze icinde ve ¢ok farkli 6zelliklere sahip maddeleri barindirmasi
sebebiyle petrol kirliligi olaylarina kiyasla HNS Kirlilik olaylari igin da-
ha genis kapsamda isbirligi zorunlu olabilir.

Protokol, OPRC 1990 uygulamalarindan elde edilen bilgi ve tecrlbeler
1s1ginda HNS Kirlilik olaylarina karsi hazirlikli olma ve miidahalede ba-
saril1 kabul edilebilecek bir uluslararasi belgedir. Protokol hikumlerine
tabi olarak 6zellikle IMO bunyesinde yurutilen ve gelistirilmekte olan
calismalar sayesinde HNS Kkirlilik olaylarmin énlenmesi veya azaltilma-

sinda 6nemli ilerlemeler saglandigi soylenebilir.

Protokol’de IMO’ya verilen gorevler kapsaminda HNS kirliligine yone-
lik basarmnin artirilmasi, IMO ile devletler arasinda yogun ve yakin bir

isbirligini gerekli kilmaktadir. isbirliginin en st seviyede gerceklesti-

% Bkz. 14.12.2014 tarihli ve 29203 say1li Resmi Gazete.
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rilmesi, IMO’nun mali yonden yeterli 6l¢tide desteklenmesini gerektir-
mektedir. Isbirligi ve teknik yardimlara iliskin bitgenin artiriimasi husu-

sunda IMO Konseyi’nin isteksizliginin éniine gecilmelidir.

Turkiye, Protokol hikimleriyle birlikte 5312 sayili Kanunun uygulan-
masindan elde ettigi tecriibeyi de dikkate alarak HNS Kirlilik olaylarina
kars1 hazirlikli olma ve midahalede IMO’yla en (st seviyede isbirligini
saglamaya caligmalidir. Bu amagla IMO c¢alismalar1 yakindan takip
edilmeli, ydrdtilen ¢alismalar hakkinda IMO’ya duzenli bilgi vermeli ve
IMO ile igbirligi icinde sempozyumlar dahil olmak lizere teknik yardim-

lar1 artiracak faaliyetlere yogunlagmalidir.
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ABSTRACT

This article’s purpose is to scrutinise “the Protocol on Preparedness,
Response and Co-Operation to Pollution Incidents by Hazardous and
Noxious Substances, 2000, to establish the contributions that Protocol
would provide for prevention or mitigation of marine pollution, and to
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wards, it is generally considered the provisions of Protocol, the out-
comes are set out in the conclusion.
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I. INTRODUCTION

One of the most significant sources of marine pollution is the pollution
caused by the operation of ships. The spill of especially oil and petrole-
um products, and other hazardous chemical substances due to marine
accident cause damages that are difficult or sometimes impossible to
reverse. For this reason, a timely and effective response is of great sig-
nificance to prevent the occurrence of an incident that would result in

marine pollution or to remove a present threat.

At present, it is not possible for a State to overcome marine pollution
only through its own means and capabilities. In most cases, the size of
the pollution damages the interests of more than one states. An intense
co-operation at the international level is imperative in preventing marine
pollution or minimizing its outcomes. Although the marine pollution
response is a foresighted conduct for each state with regard to its own
interests, the international law assigns certain particular responsibilities
to the states encountering these riskst. In this respect both the interna-
tional customary law and especially Articles 198 and 199 of the 1982
United Nations Convention on the Law of the Sea (UNCLOS) become

prominent?,

1 Birnie, P. W. — Boyle, A. E.: International Law and the Environment, Oxford 1992,
pp. 283-285.

Z  Article 198 of UNCLOS titled "Notification of imminent or actual damage" conta-
ins the provision that states "When a State becomes aware of cases in which the ma-
rine environment is in imminent danger of being damaged or has been damaged by
pollution, it shall immediately notify other States it deems likely to be affected by
such damage, as well as the competent international organizations."
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As a result of a diplomatic conference convened with the coordination of
IMO (International Maritime Organization) for the first time in order to
ensure the highest level of co-operation in marine pollution response,
"the International Convention on Oil Pollution Preparedness, Response
and Co-operation" (OPRC 1990)° was adopted on 30.11.1990. Accord-
ing to Article

1(1) of this Convention, adopted after the EXXON VALDEZ* marine
disaster, the parties guarantee to take all the necessary precautions to

Article 199 of the aforementioned convention titled "Contingency plans against
pollution™, contains the provision that states "In the cases referred to in article 198,
States in the area affected, in accordance with their capabilities, and the competent
international organizations shall cooperate, to the extent possible, in eliminating
the effects of pollution and preventing or minimizing the damage. To this end, Sta-
tes shall jointly develop and promote contingency plans for responding to pollution
incidents in the marine environment."”

For Turkish translation of the UNCLOS see Ozman, A.: Birlesmis Milletler Deniz
Hukuku Sézlesmesi, Istanbul Deniz Ticaret Odasi Yaym No. 5., Istanbul 1984,

3 International Convention on Oil Pollution Preparedness, Response, and Co-
operation, 1990. OPRC 1990 has entered into force on 13.05.1995. Turkey appro-
ved the OPRC 1990 and its annexed with the Law No. 4882 dated 16.06.2003. See
the Official Gazette No. 25141, dated 17.06.2003. Subsequently, the English and
Turkish texts of the convention were published in the annex to the cabinet decree no
2003/6084 dated 25.08.2003; and following the presentation of the certificate of re-
signation, the Convention entered into force with regard to Turkey as of the date
01.10.2004. For the cabinet decree no 2003/6084, see the Official Gazette No.
25233 dated 18.09.2003. 112 States have become a party to the convention at pre-
sent. For detailed information of each state and the statements presented see
<http:/Ammw.imo.org/en/About/Conventions/StatusOfConventions/Documents/Status%20-
%202018.pdf>, (accessed 15.03.2018).

4 In this incident, the tanker called Exxon Valdez ran aground on 24.03.1989 in Alas-
ka and its hull was torn open and approximately 36,000 tons of crude oil spilled into
the sea. This incident is acknowledged to be one of the most devastating environ-
mental disaster caused by humans. The natural life in the area has been gravely af-
fected due to the incident, and many species living in that area such as seabirds, or-
cas, etc. have died. The clean-up response was not efficient both due to the location
of the area and to the fact any other incidents of this size had not been experienced
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prepare for and respond to an oil pollution incident pursuant to the pro-

visions of the Convention. The responsibilities of the parties as part of
the OPRC 1990 are presented below®:

(@)

(b)

(©)

(d)

(€)

Parties ensure that ships entitled to fly their flag have on board
a shipboard oil pollution emergency plan. In this respect, the

ships are subject to inspection while in a port or shores of a party.

Parties ensure that the authorities or operators offshore units,
seaports and oil handling facilities under their jurisdiction have

oil pollution emergency plans.

Parties ensure that in oil pollution incidents, persons in charge
inform, without delay, the relevant coast state or competent na-
tional authorities.

The parties which are informed about the oil pollution, without
delay, inform all the states whose interests are affected or likely
to be affected, and IMO if required, about the details of the as-
sessment on the incident, the actions taken or intended to be
taken and about further information. The affected states, too, in-

form IMO about their assessments, the actions taken or intended.

Each party should establish a national system for prompt and
effective response to oil pollution incidents, and prepare a na-

tional contingency plan.

before. See <http://mww.eoearth.org/article/ExxonValdezoilspill>, (accessed 20.03.2018);
<http://cevrefelaketleri. weebly.com/exxon-valdez.html>, (accessed 20.03.2018).

5 OPRCArts. 3,4,5,6,7,8,9.
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(f)  Parties agree for technical cooperation in addition to collabora-
tion and advisory services, technical support and equipment,
and research and development related to international coopera-
tion for the purpose of responding to an incident on the request
of an affected or likely to be affected.

OPRC 1990 is a successful international document for oil pollution pre-
paredness and response. With the adoption of this Convention, a consid-
erable increase has been seen in the level of co-operation in the world for
oil pollution preparedness and response. Also, a consistent decrease has

been observed in oil spills into the sea®.

OPRC 1990 only contains regulations about oil pollution incident re-
sponse and ensuring international co-operation. The pollution incidents
caused by the Hazardous and Noxious Substances (HNS) lies beyond the
scope of this Convention. On the other hand, the pollution incidents
caused by HNS has started to increase recently both in number and in

the extent of the damage’. Just as in oil pollution incidents, a timely re-

®  Rickaby, S.: “The OPRC-HNS Protocol and Its Practical Implications”, A Paper to
the PAJ Oil Spill Symposium, 24-25 th February 2005, Tokyo, <http://www.pcs.
gr.jp/doc/esymposium/2005/2005_Rickaby E.pdfs>, (et. 10.02.2018) pp. 1.

" Some noteworthy HNS incidents, occurred recently are presented below:

(@) STOLT VALOR: In this incident, on 15.03.2012 a fire started on board the
15,732 GRT ship called Stolt Valor carrying approximately 13,000 tons” methyl
tertiary-butyl ether (MTBE), and explosions were recorded following the fire.
The salvage operations were conducted high seas, but none of the coast states
provided a port of refuge. Although the fire was taken under control on
20.03.2012, the fuel tanks of the ship were heavily damaged. As a result of the
salvage services, any oil or chemical substance did not spill into the sea. See
<http://www.itopf.com/in-action/case-studies/case-study/stolt-valor-off-saudi-
arabia-2012>, (accessed 25.03.2018).
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(o) MSC FLAMINIA: In this incident, first a fire started on board the 75,590 GRT
MSC Flaminia container ship which was underway in the Atlantic Ocean, and
then explosions occurred. The ship had 2,876 containers on board. The reason
for the explosions in the ship was the hazardous substance called calcium
hypochlorite. Although the ship was provided with high seas salvage services,
the coast states did not provide any port of refuge. Great damages occurred after
the explosions, a crew member died, another was lost and four were injured. See
<http://www.denizhaber.com/guncel/dev-konteyner-gemisi-atlantikte-yaniyor-
h29739.html>, (accessed 25.03.2018); <http://www.denizhaber.com.tr/ konteyner-
yuklu-gemi-msc-flaminia-yaniyor-haber-43292.htm>, (accessed 25.03.2018).

() LEVOLI SUN: In this incident, Italian ship The Levoli Sun, which was carrying
chemical substance, sank in the English Channel to the northwest of France, due
to a storm. The ship was carrying 3,998 tons of styrene, an extremely noxious
and nonaqueous substance used in manufacturing plastics, 996 tons of isopropyl
and 1,07 tons of methyl ethyl ketone. Styrene is a chemical product hazardous
for human health. It is an easily vaporizing, in colorless liquid form. However,
when it is mixed with other elements it may leave a strong trace and it could
become explosive. Styrene is carcinogenic and transforms into white fibers
when it is in contact with water. In the incident, the crew of the ship was
rescued. However, it is stated that 11,611,830 euros were demanded due to this
incident: Relave, E. K. C.: The International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and
Noxious Substances by Sea, 1996, Candidate number: 8013, 17.10.2007, <https://
www.duo. uio.no/handle/10852/213307show=full>, (accessed 27.03.2018), pp. 1.

(d) SHERBO: In this incident, the ship The Sherbo was lost in a storm in December
1993. The nitrocellulose cargo contained in the 91 containers on board were scatte-
red across the shore near Normandy; however, they were collected without causing a
serious damage: Relave, 1.

() MARRY H.: In this incident, which occurred in December 1999, 20,000 detonating
capsules were lost by abandoning in the sea, and consequently, considerable damage
occurred at the coastline of France, for kilometers: Relave, 1.

(f) MSC NAPOLLI: In this incident, the MSC Napoli ship ran aground at Lyme Bay
coast in England in January 2007 due to bad weather. The ship was carrying
various chemical substances as well as 2,394 containers. These are; 3,870 tons’
heavy fuel oil, 45 tons’ diesel oil, 300 tons of petroleum. More than 1,600 tons
of cargo were classified as hazardous substances. The general effect of this
incident was more limited than estimated. Most of the fuel oil cargo was
transferred securely and removed from the ship, not one container carrying
hazardous substances were lost at sea. It was assessed that the amount of
chemical substances released to the sea was of a minimum risk: Neuparth, T. —
Moreira, S. M. — Santos, M. M. — Reis — Henriques, M. A.: “Review of Oil and
HNS Accidental Spills in Europe: Identifying Major Environmental Monitoring
Gaps and Drawing Priorities”, Marine Pollution Bulletin, 2012, Vol. 64, pp. 1088.

DEHUKAMDER - Cilt: 1/Say:: 2/Yil: 2018, s. 331-366



Assoc. Prof. Dr. Ismail DEMIR 337

sponse to the HNS incidents and the highest level of international co-

operation are needed desperately.

With this purpose, the "Protocol on Preparedness, Response and Co-
operation to pollution Incidents by Hazardous and Noxious Substances,
2000" (Protocol) was adopted on 15.03.2000 by IMO member parties of
the OPRC 1990, as a result of the diplomatic conference organized in
London between 09.03.2000 and 15.03.20008. The Protocol entered into
force on 14.06.2007°.

Il. PURPOSE OF THE PROTOCOL AND ITS SCOPE OF APP-
LICATION

A) PURPOSE

The Protocol follows the basic principles of OPRC 1990. The foreword
of the Protocol refers to the "polluter pays" principle as a general princi-
ple of international environmental law. The Protocol was adopted to

ensure partial or full application of OPRC 1990 provisions to pollution

8 79 States and Hong Kong-China, and numerous international organizations partici-
pated at the conference. 6 decisions were adopted at the conference. For the final
act of the conference see HNS-OPRC/CONF/11/Rev.1, March 15, 2000. Turkey ag-
reed to become a party of the Protocol with the Law No. 6401 dated 17.01.2013.
Subsequently, the English and Turkish texts of the Protocol were published in the
annex to the cabinet decree no. 2013/4846 dated 22.05.2013. See the Repeating is-
sue of the Official Gazette No. 28690 dated 27.06.2013. Turkey, following the sub-
mission of the resignation document to IMO, became a party to the Protocol as of the da-
te 03.12.2013. See <http://mww. imo.orglen/About/ Conventions/ StatusOfConventi-
ons/Documents/Status%620-%202018.pdf>, (accessed. 15.03.2018).

® 39 States became parties to the protocol. See <http: //www.imo.org/en/About/ Con-
ventions/StatusOfConventions/Documents/Status%20-%202018.pdf>, (accessed
15.03.2018).
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events caused by hazardous substances other than oil'°. In this context,
the Protocol comprises a framework and a platform towards internation-
al cooperation and mutual assistance by establishing the mechanisms
required by preparedness and response to HNS related pollution inci-

dents and threats nationally, regionally and globally.

The Protocol has the essence of a framework convention and regulates
the basic requirements in establishing the systems necessary for prepar-
edness and response, and mutual assistance in pollution incidents that
may be caused by HNS. Parties are provided with a maximum flexibility
in the application of the Protocol provisions, considering their national

and regional systems and their needs.

The Protocol envisages, within cooperation, the sharing of scientific and
technological understanding, knowledge, the advances in response tech-
niques, and special training programs in response to pollution danger
caused by HNS. The cooperation would not be provided between the
states only, but it would also be provided via other related international

organizations, particularly IMO, and maritime industry.

10 The exclusion of HNS from the scope of the OPRC 1990 was an important flaw of
this Convention. However, the exclusion of HNS was based on an informed choice.
There was a general understanding in the international maritime community that the
HNS issue should be handled in the ten years following the adoption of the OPRC
1990. Thusly, with the decision no. 10 adopted in the diplomatic conference of the
OPRC 1990, it was accepted that the states conduct studies about the application of
the Convention in HNS spills. The Conference invited IMO to start its studies to
expand the scope of OPRC 1990, fully or partially, to be applied to pollution inci-
dents caused by hazardous materials other than oil, and to prepare a draft in this regard.
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B) SCOPE OF APPLICATION
1- Ship

The ship is not defined again in the Protocol. Since the Protocol aimed at
expanding the scope of application of the OPRC 1990, the definition of
the ship in Article 2(3) of this Convention should be based on. Accord-
ing to this article, the ship means all kinds of vessels, including hydrofoil
boats, air cushion vehicles, submarines, and floating vehicles that oper-
ate in the marine environment. HNS can be carried by numerous types of
ships such as dry bulk carriers, oil/bulk/ore or mixed carriers, general
cargo ships, ro-ro ships and gas carriers. However, not all ships fall un-

der the scope of the Protocol.

In accordance with the general principle in the maritime law, warships
and state ships lie beyond the scope of the Protocol. The Protocol shall
not apply to any warship, any auxiliary warship or any other ship owned
or operated by the state and used only on government non-commercial
service. However, each Party shall ensure the operation of such ships
owned by operated by it consonant to the Protocol as reasonable and
practicable possible, by taking appropriate measures not impairing the

operations or operational capabilities of the ships™?.
2- Hazardous and Noxious Substances (HNS)

HNS means any substance other than oil, which is likely to risk human

life, harm marine life, and living sources, and to interfere with other le-

11 Protocol Art. 1(3).
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gitimate uses of the sea'2. In this respect, HNS includes particularly pe-
troleum products, noxious or hazardous liquid substances, liquefied gas-
es, liquids with combustion temperature not exceeding 60°C, packaged
dangerous and hazardous materials, and solid bulk substances related to

chemical hazards®.

The Protocol defined the HNS rather broadly. All substances, which
have the aforementioned hazardous effects, except for oil are considered
HNS. The definition of HNS include all substances within a broad spec-
trum from vegetable oils used in foods and pharmaceutics to highly nox-
ious compounds such as corrosive gases, acids and alkali, and hazardous
volatile compounds. Almost all of these are subject to industrial applica-
tions. HNS can be transported in bulk form or packaged form4. The
definition is compatible with the purposes of HNS pollution prevention

and response®®.

12 Protocol Art. 2(2).

13 Apart from the Protocol, HNS were defined by making references to the internatio-
nal conventions and codes such as Annex 2 of the "International Convention for the
Prevention of Pollution from Ships" (MARPOL 73/78) and the "International Mari-
time Dangerous Goods Code" (IMDG Code), in addition to the international con-
ventions and the codes such as the "International Bulk Chemical Code" (IBC Code)
and the "Code of Safe Practices for Solid Bulk Cargoes" (BC Code) and the lists of
substances included in different applications codes.

14 Harold, P. D. — Souza, A. S. De — Louchart, P. — Russel, D. — Brunt, H.: “Develop-
ment of a Risk — Based Prioritisation Methodology to Inform Public Health Emer-
gency Planning and Preparedness in case of Accidental Spill at Sea of Hazardous
and Noxious Substances (HNS)”, Environment International, 2014, Vol. 72, pp. 157.

15 The definition of HNS was changed with the 2010 Protocol and it is more exhausti-
ve than the definition of HNS in Article 1(5) of "The International Convention on
Liability and Compensation for Damage in Connection with the Carriage of Ha-
zardous and Noxious Substances by Sea, 1996" (HNS 1996). HNS 1996 has not en-
tered into force yet. Turkey adopted the Approval Law No. 6949 dated 08.03.2017
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HNS, by the substances in their essence, harms human life, the environ-
ment or the goods when released out, and poses a threat for them. Many
cargoes may create danger even though they do not have the characteris-
tics of dangerous goods. For instance, the logs on board the ship, alt-
hough they are not HNS, consume the level of oxygen in the hold of the

ship and may cause great danger for the ship's crew?®.

In fact, there are over a million sources of HNS in the world. Approxi-
mately 50,000 types of HNS are being transported by ships with com-
mercial purposes and this amount is increasing each passing day. For
HNS not to pose danger they should be stocked up in certain places or in
certain combinations close to each other. The IMDG Code includes
more than 3,000 substances, 200 of which are qualified as general or

to become a party to the new version of HNS 1996 amended by the 2010 Protocol.
See the Official Gazette No. 30027 dated 03.04.2017. Subsequently, the English
and Turkish texts of the Convention were published in the annex to the Cabinet
Decree no. 2017/10522 dated 03.07.2017, in the repeating issue of the Official Ga-
zette No. 30140-1 dated 31.07.2017. Turkey signed the Convention as subject to
approval and presented the resignation document to IMO on 23.04.2018. See
<http://Amww.imo.org/en/ About/Conventions/StatusOf Conventions/ Documents/Status
9020-%202018.pdf>, (accessed 15.03.2018). For detailed information about this
convention see Demir, 1.: “1996 Tarihli Tehlikeli ve Zararli Maddelerin Deniz
Yoluyla Tasinmasina iliskin Zararlardan Sorumluluk ve Tazminata Dair Milletlera-
ras1 Sozlesme'de 2010 Tarihli Protokol ile Kabul Edilen Degisiklikler”, Banka ve
Ticaret Hukuku Dergisi, 2011, Vol. XXVII, Iss. 3, pp. 199-245; Gavin, L.: “The
Hazardous and Noxious Substances Convention: a New Horizon in the Regulation
of Marine Pollution”, Lloyd’s Maritime and Commercial law Quaterly, 1998, pp.
554-567; Rasag, E.: “Non-Collectable Contributions to the Separate LNG Account
of the HNS Convention”, Journal of International Maritime Law, 2007, Vol. 13/2,
pp. 94 etc.

16 Rickaby, 2.
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other, to identify hazardous substances, and most of these have freight

characteristics®’.
3- HNS Pollution Incident

A rapid growth in HNS transportation in recent years is remarkable. Par-
allel to the increase in HNS transportation, an increase in the pollution
incidents caused by HNS left into the sea is observed too. Due to the
widespread transportation of HNS in maritime commerce and its expanding

scope, an increase is anticipated in the number of HNS incidents*é.

When HNS is left into the sea, it poses important risks to the ship and its
crew, to the coast and port population, and to the environment surround-
ing these. According to the Protocol, an HNS pollution incident means
any incident or a series of incidents with the same origin, which result or
may result in the spill, release or spread of HNS including fires or explo-
sions, and which poses or may pose a threat to the marine environment
or coasts or interests of one or more states, and which require immediate

action and emergency response?®.

Most HNS incidents are indeed relatively small. The HNS pollution in-
cidents particularly occur as spill from oil barrels, breaking of glass,
wrong packaging, etc.?®. However, there is a considerable difference

17" Rickaby, 2.
18 Harold — Souza — Louchart — Russel — Brunt, 157.

19 Protocol Art. 2(1).
2 Rickaby, 3.
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between the response to HNS spills and oil spill preparedness and re-

sponse as presented below?!:

(@)

(b)

(©)

(d)

(€)

(f)

Response and preparedness vary according to each HNS. Be-

cause there are numerous HNS with different characteristics.

In HNS incidents, there are risk types and degrees that vary too

much.

HNS can be more fatal, hazardous and noxious when compared
to oil. The spill of a 100 liters of a chemical with noxious char-
acteristics may be more hazardous than the spill of heavy fuel
oil of the same volume. Also, if the HNS are colorless and have
the rapid reaction and rapid flow characteristics they can be

more fatal.

HNS have, in addition to their harm to human health, danger
potentials such as explosiveness, rapid inflammableness, and

combustibility.

Although oil is only in liquid form, HNS may be transported in
solid, liquid and gas forms and may have different degrees of
viscosity. Therefore, the operational handling of HNS and dif-
ferent transportation modes influences how an HNS incident
should be handled.

Although an oil pollution incident, without an exception, is con-

sidered as the uncontrolled release of oil into the sea, the same

2L Rickaby, 4, 6.
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is not valid for HNS incidents. An HNS pollution incident may
occur during the handling or transportation of HNS as well as
the HNS being at a stationary or mobile position or during any
position change. Even more, in most of the incidents, the spill

cannot be noticed.

(g) Due to the highly variant characteristics of the HNS, the re-
sponse technologies constantly require innovative approaches.

HNS spills both cause multifarious risks and threat scenarios, and occur

less frequently than the oil spills. HNS pollution incidents are not well

identified as oil spills. HNS, although they are being transported by sea

in lower amounts than oil, have the potential of causing more devastat-

ing environmental hazards than oil pollution. Also, the options for pre-

venting the threats and the options for response are more limited?2.

Therefore, it is imperative to show a more special response and prepar-

edness to HNS incidents. This, on the other hand, requires a wider and

deeper knowledge about HNS and HNS pollution incidents?.

22

23

Kirby, M. F. — Law, R. J.: “Accidental Spills at Sea — Risk, Impact, Mitigation and
the Need for Coordinated Post — Incident Monitoring”, Marine Pollution Bulletin,
2010, Vol. 60, pp. 797; Neuparth, T. — Moreira, S. — Santos, M. M. — Reis — Hen-
riques, M. A: “Hazardous and Noxious Substances (HNS) in the Marine Environ-
ment, Prioritization HNS that Pose Major Risk in a European Context”, Marine Pol-
lution Bulletin, 2011, Vol. 62, pp. 21.

Current knowledge of HNS incidents indicates that these incidents are not docu-
mented adequately or most of the incidents have been handled incorrectly. In most
of the cases, any monitoring program is not being conducted. However, a monito-
ring program aiming at describing the environmental impact of the chemical spill
immediately after the spill occurred is of great significance. Monitoring is essential
in decisions for the selection and application of prominent response and restoration
plans: Neupart — Moreira — Santos — Henriques, “Review”, 1085.
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Selection of a response method appropriate for an HNS pollution inci-
dent requires detailed knowledge about the physical, chemical and nox-
ious properties of the relevant chemicals. Although advances have been
achieved in HNS modeling tools, one of the important drawbacks is the
limited knowledge about what effect HNS would produce in real-world
conditions at sea. In order to remove this drawback, laboratory experi-
ments should be concentrated on, and the identification of the HNS
should be prioritized. Data to be obtained about the risks of HNS danger
on humans and marine life would be the basis for the selection of the
appropriate response method and the decision-making procedure?,

It may not be possible for a port of ship crew member to always act ac-
curately, with the same experience and know-how when responding to
an incident. It is essential that the response staff are trained adequately
and have the know-how about how to act during an incident. The re-
sponse should only be performed with proper equipment and well-
trained and experienced staff. The staff should be aware of the general
chemical properties of the HNS, their effects and hazards, and the possi-
ble outcomes?®, and should be trained on how the handling, transporta-

tion or loading of the HNS would be done?®.

24 Cunha, I. — Oliveira, H. — Neuparth, T. - Torres, T. — Santos, M. M.: “Fate, Behai-
vor and Weathering of Priority HNS in the Marine Environment: at Online Tool”,
Marine Pollution Bulletin, 2016, Vol. 111, pp. 331.

%5 For an effective response to HNS pollution incidents, the assessment of the effects
of HNS on the marine environment, in other words, the systematic classification of
the ecotoxicological data for marine organisms should be the primary issue. Due to
high volume and various properties of the HNS transported by sea, it is not plausib-
le, in practice, to conduct a fully ecotoxicological data control for all HNS. Therefo-
re, the most probable HNS to cause higher risks to marine organisms should be gi-
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I11. RESPONSIBILITIES OF THE PARTIES

A) RESPONSIBILITY FOR PREPAREDNESS AND RESPONSE

As a result of the transformation of an HNS to another form due to the
release of or a change in the circumstances of it, which is handled in
solid, liquid or gas form, the environment, people close to the incident
and the staff to respond to the incident may be exposed to serious haz-
ards. The uncontrolled release of the HNS may cause various hazards
such as explosions, fires, reactivity, and poisoning. An effective re-
sponse is required to prevent the occurrence of an HNS pollution inci-
dent and to remove or reduce its short-term or long-term effects on the
marine ecosystem?’. Therefore, it is of vital importance that all effort is
spent by the relevant persons and organizations, in other words, it is vital

to be prepared.

As being the case in all pollution response, preparedness is the most ef-
fective instrument in a powerful response to HNS pollution incidents.
Starting from this principle, the Protocol acknowledges taking the neces-
sary actions for preparedness and response to pollution incidents by
HNS as the basic responsibility of the Parties. Parties should undertake
individually or jointly to take all appropriate measures in accordance

with all provisions of the Protocol, to prepare and respond to a pollution

ven priority. In respect, for a study conducted for European waters see Neuparth —
Moreira — Santos — Reis Henriques, “HNS”, 21-22.

% Rickaby, 5-6.

2 Lee, M. — Jung, Y.: “Risk Assesment and National Measure Plan for Oil and HNS
Spill Accidents Near Korea”, Marine Pollution Bulletin, 2013, Vol. 73, pp. 339.
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incident by HNS?, Parties individually or through bilateral or multilat-
eral conventions increase their response capabilities. In this respect, the
states and the oil industries and shipping industries should work in close

co-operation.

Pursuant to this responsibility, by means of the predetermined and pre-
agreed response strategies, delays would not occur and it would be pos-
sible to minimize the possible negative effects of the incident since the
incident would be timely and effectively responded to when a real HNS
pollution incident occurs. Updating of response strategies and the plans
established, constant assessment of the HNS and devising exercises

would increase the success in response.

B) ENSURING POLLUTION INCIDENT EMERGENCY PLANS
TO BE PRESENT ON BOARD THE SHIPS, AND MASTER'S
OR OTHER PERSONS IN CHARGE TO FOLLOW REPOR-
TING PROCEDURES

Similar to the responsibility to have a ship pollution emergency plan on
board in OPRC 1990, the ships were required to have a ship pollution
emergency plan on board with special reference to incidents in which
HNS are involved. Also, the master and other persons in charge of the
ship should follow the reporting procedures to the extent required.

Emergency planning requirements and the reporting procedures are de-

2 Protocol Art. 1(1).
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pendent upon the applicable provisions of the conventions developed by
IMO which have entered into force for the relevant Party?®,

The rationale for this responsibility is that the ships, under the current
international regulations, are subject to the control of the port states. The
ships have the liability to inform the coast authorities about the pollution

incidents®,

C) REQUIREMENT FOR THE AUTHORITIES OR OPERATORS
IN CHARGE OF SEAPORTS AND HAZARDOUS AND
NOXIOUS SUBSTANCES HANDLING FACILITIES TO HA-
VE POLLUTION INCIDENT EMERGENCY PLANS OR SI-
MILAR ARRANGEMENTS FOR HAZARDOUS AND
NOXIOUS SUBSTANCES

The requirement to have emergency plans are also valid for the authori-
ties or operators in charge of seaports and hazardous and noxious sub-
stances handling facilities. These authorities and operators should have
pollution incident emergency plans or similar arrangements for hazard-

ous and noxious substances deemed appropriate which are coordinated

29 Protocol Art. 3(1). Emergency plans and reporting procedures for offshore units
such as Floating Production, Storage and Offloading Facilities and Floating Storage
Units, should be dealt with under national provisions and/or company environmen-
tal management systems, and are excluded from the application of this article.

% Alexopoulos, A. B.: “International Co-Operation and Response Arrangements for
Oil Spills and Other Harmful Substances in European Waters. Improving Contin-
gency Plans by Assessing the Risks”, <http://scholar. google.com.tr/scholar_url?
url=https%3A%2F%2Fwww.researchgate.net%2Fprofile%2F Aristotelis_Alexopoul
0s%2Fpublication%2F259990663>, (accessed 20.03.2018), pp. 5.
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with the national system3!. established in accordance with article 4 and
approved in accordance with procedures established by the competent

national authority.

D) ESTABLISHING NATIONAL AND REGIONAL SYSTEMS
FOR PREPAREDNESS AND RESPONSE

Parties are required to establish a national system for responding
promptly and effectively to pollution incidents®?. This responsibility is
the most intensely materialized form of the responsibility to take all ap-
propriate measures to prepare for and respond to a pollution incident by
HNS as indicated in the very first article of the Protocol. Parties should

first establish their own national systems.

The most important element of establishing national systems is the des-
ignation of the competent authorities. In this respect, the national sys-
tems should include the competent national authorities responsible for
preparedness for and response to pollution incidents, the national opera-
tional contact points, and an authority which is entitled to act on behalf
of the State to request assistance or to decide to render the assistance
requested. Also, Parties should prepare a national contingency plan for
preparedness and response under the scope of national systems. The na-
tional contingency plan shows the organizational relationships of the
various bodies involved, whether public or private, taking into account

guidelines developed by IMO. The national contingency plan describes a

31 Protocol Art. 3(2).
2 Protocol Art. 4.
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system of full preparedness and response, including the public or private
resources. The national contingency plan should be based on risk as-
sessments of possible incidents®®. Risk assessments and prioritization

techniques are being used widely for the transport of HNS34,

States encounter various problems in adapting their current contingency
plans, and in determining how the plans should operate appropriately.
Response authorities should always be aware that human health and the
safety and protection of the marine environment have priority. Put it
differently, the authorities should be informed of the safe operating pro-
cedures and limitations of all the equipment used in cleaning activities.
Developing public or private administration plans using the electronic
data, in addition to the creation and application of the risk assessment
methods, would make a great contribution to the preparation of contin-

gency plans®.

Although the expression "National and regional systems for prepared-
ness and response™ is present in the title of Article 4 of the Protocol,
there are not any clear provisions on the establishment of regional sys-
tems in this article. However, it is understood, from the provision related
to the programs, plans and communication capabilities and required
mechanisms and arrangements the Parties should establish individually
or through bilateral or multilateral cooperation in the second clause of

the same article, that it is possible to establish such a regional system.

3 Alexopoulos, 5.
3 Harold — Souza — Louchart — Russel — Brunt, 158.
% Alexopoulos, 14.
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Parties either individually or through bilateral or multilateral cooperation
establish some programs and mechanisms under the scope of HNS pollu-
tion incidents preparedness and response. Parties should be in coopera-
tion, within their capabilities and as appropriate, with the authorities of
HNS related industries, port authorities and other relevant organiza-

tions®®. The plans and mechanisms to be established are presented below:

(@ A minimum level of prepositioned equipment for responding to
pollution incidents proportionate with the HNS pollution risks

involved, and programs for its use.

(b) A program of exercises for pollution incident response organi-

zations and training of relevant personnel.

(c) Detailed plans and communication capabilities for responding

to a pollution incident.

(d) A Mechanism or arrangements that would enable the coordina-
tion of the response to a pollution incident with, if appropriate,

the capabilities to mobilize the necessary resources.
E) RESPONSIBILITY OF REPORTING

The cooperation either among the Parties or between the Parties and
IMO is of great significance to remove or minimize the hazards an HNS
pollution event could cause. In this respect, when a pollution incident
occurs, the competent authorities of the Party informed of the pollution
incident should inform other states whose interests are likely to be af-

% Protocol Art. 4(2).
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fected®’. The state likely to be affected does not have to be one of the
Parties. Also, the ships involved in an HNS pollution incident should
report in accordance with the provision of other relevant international

conventions.

For an effective response to HNS incidents, the Parties should ensure the
following information is provided to IMO directly or through the rele-

vant regional organization or arrangements>e:

(@ The location, telecommunication data and, if applicable, areas
of responsibility of competent national authority or authorities
with responsibility for preparedness for and response to HNS
pollution incidents, and the national operational contact points,
and authorities and entities which is entitled to act on behalf of
the State to request assistance or to decide to render the assis-
tance requested.

(b) Information on pollution response equipment and expertise in
disciplines related to pollution incident response and marine
salvage which may be made available to other States, upon re-

quest.

(c) National contingency plans.

37 Protocol Art. 3(3).
3 Protocol Art. 4(3).
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F) RESPONSIBILITY OF COOPERATION
1- International Cooperation

Today, it is not possible to prevent or minimize the negative effects ma-
rine pollution incidents would cause without an international coopera-
tion. The two following principles become prominent in overcoming the

marine pollution incidents and hazards.
(@) Cooperation and assistance by developing contingency plans.

(b) Controlling pollution emergencies when States are required to
respond to such incidents individually, where the incident falls

within their jurisdiction or control®®.

In accordance with this principle, Article 5 of the Protocol applies de-
tailed provisions about international cooperation. Accordingly, Parties
agree, subject to their capabilities and the availability of relevant re-
sources, to cooperate and provide advisory services, technical support
and equipment for the purpose of responding to a pollution incident,
when the severity of the incident so justifies, upon the request of any
Party affected or likely to be affected. Indeed, the maritime management
and ports authorities of most States have limited expertise and
knowledge about HNS incident response. The trained staff and equip-
ment for response is either nonexistent or very limited. The emergency
services in the developed countries, normally have this knowledge and

the required equipment.

39 Alexopoulos, 4.
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In accordance with the relevant international conventions, each Party
should provide convenience for the staff and equipment to be used in
pollution response for the realization of the international cooperation. In
this respect, each Party should take necessary legal or administrative
measures to facilitate the arrival and utilization in and departure from its
territory of ships, aircraft and other modes of transport engaged in re-
sponding to a pollution incident or transporting personnel, cargoes, ma-
terials and equipment required to deal with such an incident; and the
expeditious movement into, through, and out of its territory of the

aforementioned personnel, cargoes, materials and equipment®.

The financing of the costs for such assistance shall be based on the pro-
visions set out in the Annex to this Protocol titled "Reimbursement of
Costs of Assistance”. For the reimbursement of costs of assistance, the
provisions of relevant bilateral or multilateral conventions apply. When
the provisions of bilateral or multilateral conventions are not present, the
rule is that the requesting Party reimburses to the assisting Party the
costs of its assistance. If the request is canceled at any time, the costs of
assistance incurred or committed by the assisting party should be cov-
ered. If the action was taken by a Party on its own initiative, this Party
should bear the costs of assistance. Unless otherwise agreed, the costs of
action taken by a Party at the request of another Party should be fairly
calculated according to the relevant law and current practice of the as-
sisting Party. Cooperation between the Parties is essential in the reim-

bursement of the costs of assistance.

40 Protocol Art. 5(3).
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2- Research and Development

At present, there is not sufficient information about the effects of HNS
on marine environment and ecosystem*’. Also, the characteristics of
HNS having a wide spectrum, compared to oil, that would cause various
results such as sinking, floating, gassing, evaporating, dissolving, disin-
tegrating and poisoning marine organisms, make it difficult to prepare
contingency plans and to anticipate the possible effects of HNS on ma-
rine organisms*2. Thus, cooperation has a significant role in the promo-
tion and transformation of the results of the research and development

programs on pollution incident preparedness and response techniques.

Research and development programs are intended especially for the
monitoring of pollution incidents, removal and rehabilitation of pollu-
tion, cleaning, and developing technologies and techniques for repara-
tion and restoration via minimizing pollution. Thus the pollution prepar-
edness and response capabilities are improved. Parties should coopera-
tion both in the promotion and in exchange for the results of research
and development programs. The cooperation can be made directly or, as
appropriate, through IMO* or relevant regional organizations or ar-

rangements*4,

4 Purnell, K.: “Are HNS Spills More Dangerous than Oil Spills?” Conference Proce-
edings, A White Paper for the Interspill Conference & the 4th IMO R&D Forum,
May 2009, Marseille, <http://www.hnsconvention.org/fileadmin/IOPC_ Upload/
hns/files/whitepaper.pdf>, (accessed 25.03.2018).

42 Neuparth — Moreira — Santos — Reis Henriques, “HNS”, 21.

4 IMO conducts important activities in sharing the results of research and develop-
ment, in periodically running the research and development areas, and in supporting
international symposiums through Technical Cooperation Committee and OPRC -
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Parties agree to establish necessary links between their research institu-
tions in research and development and to hold on symposia, on a regular
basis, on relevant subjects. Also, they promote the development of
standards for compatible hazardous and noxious substances pollution

combating techniques and equipment*.
3- Technical Cooperation

The Protocol indicates that, under technical cooperation, the Parties, in
respect of preparedness for and response to pollution incidents, would
provide technical assistance to other Parties about personnel training;
ensure the availability of relevant technology, equipment and facilities;
facilitate other measures and arrangements to prepare for and respond to
pollution incidents; and initiate joint research and development pro-
grams®. Also, the Parties should cooperate in the transfer of the relevant

technologies with regard to technical cooperation.

Article 10 of the Protocol titled "Institutional Arrangements” regulates
the functions and activities of IMO for the implementation of the Proto-
col with regard to technical cooperation*’. According to this provision,
Parties designate IMO, subject to its agreement and the availability of

adequate resources to sustain the activity, to perform functions and ac-

HNS Technical Group (Sub-committee on Pollution Prevention and Response, at
present).

4 Protocol Art. 6(1).
4 Protocol Art. 6(3), (4).
46 Protocol Art. 7.

47 Fayette, L.: “Protection of the Marine Environment in 20007, Environmental Policy
and Law, 2000, Vol. 31/3, pp. 146.
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tivities in information services, education, training, and technical ser-
vices, and technical assistance. IMO shall endeavor to strengthen the
ability of States individually or through regional arrangements to prepare
for and respond to pollution incidents, drawing upon the experience of
States, regional agreements and industry arrangements and paying par-
ticular attention to the needs of developing countries in carrying out
these activities*®. However, the implementation of the provisions of the
Protocol depends on the sufficient funding by IMO to the parties, many
of whom urgently require the information, education and training, tech-

nical services and technical assistance®.

The OPRC - HNS Technical Group, which was the sub-branch of IMO
Marine Environment Protection Committee, had conducted studies to
carry out these duties until 2014. After 2014, these duties have been car-
ried out by the Sub-committee on Pollution Prevention and Response®.
The sub-committee comprising of oil and HNS pollution response ex-
perts of States, oil and shipping industries and other supervising agen-
cies develops required tools, resources, implementation manuals and

guides, organizes model classes, and works on identifying the present

4 Resolution 6 in the Diplomatic Conference, invites IMO to initiate the early imple-
mentation functions and activities in order to meet the objectives in Article 10 of
the Protocol. See March 15, 2000, HNS-OPRC/CONF/11/Rev.1. It is claimed that
despite article 10 of the Protocol and Resolution 6, the delay in the implementation
of the aforementioned provision was both due to this resolution being transitional
and due to IMO Council's chronic reluctance to provide the sufficient funds; it is al-
so claimed that IMO Council constantly refused a budget increase for the Secretary
to support the oil pollution unit with regard to OPRC 1990: Fayette, 146.

4 Fayette, 146.

%0 See <http://www.imo.org/en/OurWork/Environment/PollutionResponse/QilPollution
Resources/Pages/Default. Aspx>, (accessed 25.03.2018).
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drawbacks and fields with regard to preparedness and response via ex-
change of information and experiences obtained from the incidents oc-
curred, in order to assist the states in the ratification and the implementa-

tion of the Protocol.
IV. APPRECIATIONS

The most efficient way to prevent or minimize the marine pollution
caused by the ships it making the required arrangements prior to the in-
cident that causes pollution threat and having the capabilities to respond
immediately and effectively in case the incident occurs. With regard to
this basic understanding, first, the OPRC 1990 was adopted for oil pollu-
tion preparedness and response. OPRC 1990 is an international docu-
ment deemed successful in preventing oil pollution incidents and mini-

mizing pollution hazards.

The Protocol, similar to OPRC 1990, is a framework convention adopted
with the purpose of preventing or minimizing marine pollution. The Pro-
tocol removes a serious drawback in response for preventing and mini-
mizing pollution by regulating the preparedness and response to marine
pollution by hazardous and noxious substances, other than oil. The Pro-
tocol constitutes a key element of the regime established by IMO for

marine pollution response®.

The framework characteristic of the Protocol is based on the understand-

ing that a wide-ranging cooperation is essential between all persons,

51 Fayette, 145.
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states, international organizations and institutions and the industry for
preventing or minimizing the marine pollution threats. The Protocol con-
tained very detailed provisions about establishing cooperation and creat-
ing contingency plans. The Protocol establishes an appropriate system
for HSN pollution preparedness and response.

By virtue of the Protocol, Parties would have many interests in HNS
pollution response. To begin with, Parties enter into an international
platform that allows for the establishment of arrangements on intense
cooperation and assistance with other States and international organiza-
tions. Also, the Protocol provides a framework for the development of
national and regional capabilities in HNS pollution preparedness and
response. The network established by the Protocol facilitates the ex-
change of new research and development information and obtaining best
practices and experiences. Parties would have access to solid national
and regional response structures especially through IMQO's integrated
Technical Cooperation Program, and have the opportunity to support the

development of relevant regulations and to access training programs.

The coast states' having the opportunity to access relevant technical as-
sistance and response resources when an HNS pollution incident occurs,
would make a significant contribution to their various interests, especial-
ly their coasts. When the success of OPRC 1990, in the period that had
passed since it had entered into force, is taken into consideration, it is
anticipated that the Protocol would contribute to the purpose of prevent-

ing or minimizing marine pollution. However, the final accomplishment
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of the Protocol would depend on the scope of development and imple-
mentation of the preparedness and response cycle by each Party®2.

The most important task falls to IMO in achieving the Protocol objec-
tives. IMO endeavors to fulfill this task by considering the OPRC 1990
provisions and the Protocol provisions together. IMO, through the Sub-
committee of Pollution Prevention and Response functioning under the
Marine Environment Protection Committee, organizes model training
courses, prepares manuals and guidance documents in addition to
providing numerous opportunities in a wide spectrum, to assist the States
in capacity building for HNS pollution incident response and to fulfill
the responsibilities as part of the Protocol. The fulfilment of these tasks
are limited to IMO's financial capacities. However, IMO's aforemen-
tioned actions should be supported financially to the full extent, consid-

ering the interests the HNS pollution response would provide.

Turkey endeavors to meet her responsibilities under the provisions of the
Protocol, to which she has become a party on 03.12.2013. However, the
"Law on Emergency Response to Marine Environment Pollution by Oil
and Other Hazardous Substances and Indemnification of the Damages"
No. 5312 dated 03.03.2005°%, which was adopted before Protocol, pro-

vides significant advantages by including HNS®. Turkey, with regard to

52 Kirby, 799.

53 See Official Gazette No. 25752 dated 11.03.2005.

54 For the detailed information about the evaluation of the Law No. 5312 see Demir,
L.: “Hukuki Sorumluluk ve Tazminat Esaslar1 A¢isindan Deniz Cevresinin Petrol ve
Diger Zararli Maddelerle Kirlenmesinde Acil Durumlarda Miidahale ve Zararlarin

Tazmini Esaslarina Dair Kanunun Degerlendirilmesi”, Inonii Universitesi Hukuk
Fakultesi Dergisi, Ocak — Haziran 2011, Vol. 2, Iss. 2, pp. 239 - 324.
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HNS pollution preparedness and response, has also adopted the "Gov-
erning Regulations of the Law Emergency Response to Marine Envi-
ronment Pollution by Oil and Other Hazardous Substances and Indemni-
fication of the Damages"®, and the "Notification on the Minimum Spec-
ifications of the Institutions and Organizations to Prepare Risk Assess-
ments and Contingency Plans about Marine Environment Pollution by
Oil and Other Hazardous Substances"®. With the current regulations, it
is anticipated that Turkey would have a fair amount of progress in HNS

pollution preparedness and response.
V. CONCLUSION

The Protocol is a significant complementary element, adopted with the
purpose of preventing or minimizing the pollution threat by HNS, for the
regime IMO has constituted for marine pollution response in general,
and for the OPRC 1990 in particular. The Protocol, despite having a
framework characteristic, is the instrument in the international maritime
law that exhibits the significance of cooperation and assistance in all
levels in pollution response. A more wide-ranging cooperation may be
required for HNS pollution incidents, compared to oil pollution inci-
dents, since HNS have a rather wide spectrum and include substances

with highly varying characteristics.

The Protocol is an international document that can be deemed successful

in HNS pollution preparedness and response within the light of the

5% See Official Gazette No. 26326 dated 21.10.2006.
%  See Official Gazette No. 29203 dated 14.12.2014.
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knowledge and experiences obtained from OPRC 1990 implementations.
It can be argued that considerable improvements have been attained in
preventing or minimizing HNS pollution incidents pursuant to the provi-
sions of the Protocol, and especially through the actions conducted and

developed within IMO.

The improvement of success with regard to HNS pollution included in
the tasks assigned to IMO in the Protocol requires an intense and close
cooperation between IMO and the States. The high level of cooperation
requires IMO to be supported financially to the full extent. IMO Coun-
cil's reluctance in increasing the budget for cooperation and technical

assistance should be averted.

Turkey, taking note of the experiences she obtained from the implemen-
tation of the Law No. 5312 together with the Protocol provisions, should
endeavor for obtaining the highest level of cooperation with IMO in
HNS pollution incident preparedness and response. For this purpose,
IMO's actions should be followed closely, IMO should regularly be pro-
vided with information about the works conducted and activities that
would increase technical assistance, including symposia, should be con-

centrated upon.
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