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Tiirk Ticaret Kanununun 1320 ild 1327. maddelerinde gemi alacaklis1 hakki
diizenlenmistir. Anilan hiikiimlerin mehaz1 6/5/1993 tarihinde Cenevre’de kabul edilen
Gemi Alacaklisi Haklarina ve Gemi Ipoteklerine iliskin Milletlerarasi Sozlesme’dir.

Tiirkiye bu milletlerarasi sozlesmeye taraf olma islemlerini 2017 yilinda baslatmasina
ragmen halen milletleraras: s6zlesmenin tarafi olmamistir.

Caligmada Tiirkiye’nin halen Deniz Vasitalarinin Rehni ve imtiyazi ile Alakali Bazi
Kaidelerin Tevhidi Hakkindaki 10/4/1926 Milletleraras1 Sozlesmeye taraf olmasinin
uygulanacak hukuk bakimindan dogurabilecegi sorunlar, geminin cebri satis1 sonrasinda
tiim ayni ve sahsi haklardan ari bir sekilde miilkiyetinin intikali bakimindan giindeme
gelen meseleler, 1993 tarihli S6zlesmesinin cebri satisin bildirimi ve ilanma iligkin
hiikiimleri ile TTK’nmn karsilik gelen diizenlemeleri arasindaki farkliliklar ve Gemi
alacaklist  hakkinin tdbi oldugu hak disilirticii siireye iliskin diizenlemenin
yorumlanmasinda ortaya ¢ikan sorunlar ve tiim bu hususlarin cebri icra hukukuna etkisi
degerlendirilecektir.
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ABSTRACT

Maritime liens are regulated under Articles 1320 to 1327 of the Turkish Commercial
Code. The aforementioned provisions are adopted directly from International
Convention on Maritime Liens and Mortgages, 1993 signed in Geneva on 6/5/1993. The
domestic law procedures to become a party to this international convention were initiated
by Tiirkiye in 2017, but the process has not been finalised to date.

The subsequent subjects are to be assessed in this article: The problems that may arise
from the fact that Tiirkiye is still a party to the International Convention for the
unification of Certain Rules of Law Relating to Maritime Liens and Mortgages, 1926;
the issues that arise in terms of the transfer of clean title of the vessel free of all liens,
charges and encumbrances following the forced sale of the vessel; the discrepancies
between the 1993 Convention’s provisions on the notification and announcement of a
forced sale and the corresponding provisions of the Turkish Commercial Code; the
problems arising in the interpretation of the provision on the extinction period of the
maritime liens, and the impact of all these issues on the marine enforcement law.

Keywords: eMaritime Liens eMaritime Claims eArrest of Ships -eInternational
Convention on Maritime Liens and Mortgages, 1993 *Extinction Period

I. CALISMANIN KAPSAMI

6/5/1993 tarihinde Cenevre’de kabul edilen Gemi Alacaklis1 Haklarina ve Gemi
Ipoteklerine Iliskin Milletleraras1 Sozlesme (“1993 Rehin Sdzlesmesi”)'
hiikiimleri Tiirk Ticaret Kanununa® (“TTK”) aynen alinmasi® kararlastirilan®

International Convention on Maritime Liens and Mortgages, 1993. 1993 Rehin Sozlesmesi
5/9/2004 tarihinde milletleraras1 hukukta yiiriirliik kazanmistir. Bugiin itibartyla 1993 Rehin
Sozlesmesine 21 Devlet taraftir. 1993 Rehin Sozlesmesine taraf olan devletler i¢in bkz.
<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> s.e.t. 1 Aralik 2024.
2 Tiirk Ticaret Kanunu, Kanun Numarasi: 6102, Kabul Tarihi:13.1.2011, RG 14.2.2011/27846.
Kanunun giincel tam metni i¢in bkz. <mevzuat.gov.tr> s.e.t. 25 Nisan 2024.
3 Bkz. TBMM, Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Genel
Gerekge no. 161-162, 60: Genel Gerekge no. 195, 62: Genel Gerekge no. 198, 392-394: 1320
ila 1327 nci Maddelere iliskin Genel Agiklamalar ve Madde Gerekgeleri, 861-864. TBMM
Adalet Komisyonu’nda 1993 Rehin Sozlesmesi ile uyumun saglanmasi amactyla 1315, 1320,
1324 ve 1350 nci maddelerde yapilan degisiklikler ile ilgili bkz. TBMM Dénem: 23, Yasama
Yili: 2, S. Sayist: 96, 548, 550, 551. TBMM Genel Kurul goriismeleri sirasinda TTK m. 1320
ile ilgili bir 6nerge verilmis ve bu maddeye yeni bir ii¢iincii fikra eklenmistir, 6nerge hakkinda
bkz. TBMM Genel Kurul Tutanagi, 23. Dénem, 5. Yasama Y1li, 51. Birlesim, 13.1.2011, 96.
Mehaz 1993 Rehin Soézlesmesinin TTK hiikiimleri ile karsilastimali ve agiklamali
degerlendirmesi igin bkz. Ciineyt Siizel, Gemi Alacaklis: Hakki ve Gemi Ipotegi Hakkinda
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milletleraras: sézlesmelerdendir’. 1993 Rehin Sozlesmesi bu alanda hazirlanan
liclincii ve son tarihli milletlerarasi sdzlesmedir®. Tiirkiye milletlerarasi alanda
Deniz Vasitalarinin Rehni ve Imtiyazi ile Alakali Bazi Kaidelerin Tevhidi
Hakkindaki 10/4/1926 Milletleraras1 Sozlesmeye (“1926 Rehin Sozlesmesi”)
halen taraftir. 1993 Rehin So6zlesmesine taraf olma siireci 2017 yilinda
baslatilmasina ragmen’ bugiin itibartyla halen taraf olma islemleri

1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu, (B.1, On Tki Levha Yaymcilik 2012)
(Gemi Alacaklist Hakkr); Ciineyt Siizel, “Agiklamalar”, Kerim Atamer ve Ciineyt Siizel, Yeni
Deniz Ticareti Hukuku'nun Kaynaklari, Cilt I, Milletlerarasi Sozlesmeler ve Ag¢iklamal
Cevirileri, Biblivografya, Mahkeme Kararlari, (B.1, On Iki Levha Yaymecilik 2013) 79 vd.;
Nil Kula Degirmenci, ‘Tiirk Ticaret Kanunu Uygulamalarinda Gemi Alacaklis1t Hakkinin Bir
Unsuru Olarak Hakkin Sahibi’,(2014)18(3-4) Gazi Universitesi Hukuk Fakiiltesi Dergisi 245,
246 vd.

1993 Rehin So6zlesmesi metni ile TTK hiikiimleri ve madde gerekgeleri karsilagtirilarak 1993
Rehin Sozlesmesinin TTK hiikiimlerine karsilik gelen madde tablosu i¢in bkz. Kerim Atamer
ve Ciineyt Siizel ve Duygu Damar, ‘Metin ve Ceviri’, Kerim Atamer ve Ciineyt Siizel (eds),
Yeni Deniz Ticareti Hukuku nun Kaynaklari, Cilt I, Milletlerarast Sozlesmeler ve Agiklamali
Cevirileri, Biblivografya, Mahkeme Kararlart, (B.1, On Iki Levha Yayincilik 2013) 122. 1993
Rehin Sozlesmesinin hazirlik ¢aligmalari 15181nda degerlendirildigi yabanci dilde kaleme
alinan bilimsel ¢alismalar i¢in bkz. Francesco Berlingieri, The Convention on Maritime Liens
and Mortgages, 1993, An Analysis of Its Provisions in the Light of the Previous Conventions
and of the Travaux Preparatoires, (CMI Yearbook 2016) 225 vd.; Christine Wersel, Das
Ubereinkommen iiber Schiffsgliubigerrechte und Schiffshypotheken vom 6. Mai 1993, (B.1,
Lit 1996); Beate Czerwenka, ‘Internationales Ubereinkommen von 1993  iiber
Schiffsgliubigerrechte und ~Schiffshypotheken, Ubereinkommen von 1993° (1994)
Transportrecht 213, 213 vd.

Gemi alacaklist hakki farkli tarihlerde hazirlanan ii¢ farkli milletlerarasi sozlesmeye konu
edilmistir. Bu sézlesmeler sirasiyla Deniz Vasitalarimin Rehni ve Imtiyazi ile Aldkali Bazi
Kaidelerin Tevhidi Hakkindaki Milletleraras1 Sézlesme, 10/4/1926 (1926 Rehin
Sozlesmesi”), Gemi Alacaklisi Haklarma ve Gemi Ipoteklerine iliskin Bazi Kurallarin
Birlestirilmesi Hakkinda Milletlerarast Sozlesme, 27.5.1967 (“1967 Rehin Sozlesmesi”) ve
Gemi Alacaklis1 Haklarmma ve Gemi Ipoteklerine Hiskin Milletleraras1 Sozlesme, 6.5.1993
(“1993 Rehin Sozlesmesi”) seklindedir. 1967 Rehin Soézlesmesi milletlerarast hukukta
yirlirlik kazanmamistir. 1926 Rehin Sozlesmesi ile 1993 Rehin Sozlesmesi milletlerarasi
hukukta yiiriirliiktedir.

1993 Rehin Sozlesmesine taraf olma siireci i¢ hukukta Gemi Alacaklis1 Haklarina ve Gemi
Ipoteklerine Iliskin Milletleraras1 Sézlesmeye Katilmamizin Uygun Bulunduguna Dair 6940
sayili Kanun [RG 25.3.2017/ 30018] ile baslatilmistir. 1993 Rehin S6zlesmesinin Tiirkce
terciimesine Gemi Alacaklis1 Haklarma ve Gemi Ipoteklerine liskin Milletlerarasi Sézlesmeye
Katilmamizin Uygun Bulunduguna Dair Kanun Tasaris1 (1/476) ve Disisleri Komisyonu
Raporu, TBMM, Yasama Donem. 26, Yasama Yili: 1, Sira Sayisi: 226 sayili Tasaridan
erismek miimkiindiir. 1993 Rehin Sozlesmesi ile ayn1 anda Tiirkiye’nin taraf olma siirecinin
baslatildigt Gemilerin Ihtiyati Haczine Iliskin Milletleraras1 Sozlesme, 1999 bakimindan
milletlerarast hukukta taraf olma siireci tamamlanmig ve 1999 Haciz Sozlesmesi Tiirkiye
hakkinda 11/12/2019 tarihinde yiirtirlige girmistir. 1993 Rehin Soézlesmesine taraf olma
stirecinin hangi sebeple tamamlanmadig ise bilinmemektedir. 6940 sayili Kanun Tasaris1 igin
bkz.
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tamamlanamamistir®.  Tiirkiye 1993 Rehin Sézlesmesine milletlerarasi
sozlesmenin 18 inci maddesinin ikinci fikrasinin (c) bendi uyarinca katilmasi
durumunda, katilma makaminin Birlegsmis Milletler Genel Sekreterligine [m. 17]
tevdi edilmesinden [m. 18 f. 3] {i¢ ay sonra [m. 19 f. 2] 1993 Rehin Sézlegsmesi
Tiirkiye hakkinda yiiriirlik kazanacaktir.

Bu c¢alismada 1993 Rehin So6zlesmesinin cebri icra hukukuna etkileri
degerlendirilecektir.

Caligmada sirasiyla:

[1] Tiirkiye’nin milletlerarasi hukukta halen 1926 Rehin S6zlesmesine taraf
olmasinin uygulanacak hukuk bakimimdan dogurabilecegi sorunlar;

[2] Geminin cebri satig1 sonrasinda tiim ayni ve sahsi haklardan ari bir
sekilde miilkiyetinin intikali bakimmdan giindeme gelen meseleler,

[3] 1993 Rehin Sozlesmesinin cebri satisin bildirimi ve ilanma iliskin
hiikiimleri ile TTK nin karsilik gelen diizenlemeleri arasindaki farkliliklar ve

(4] Gemi alacaklist hakkinin tabi oldugu hak diisiirlicii siireye iligkin
diizenlemenin yorumlanmasinda ortaya ¢ikan sorunlar ve bunun cebri icra
hukukuna etkisi,

ele alinacaktir.

<https://www5.tbmm.gov.tr/tutanaklar/ TUTANAK/TBMM/d26/c041/tbmm26041078ss0226
.pdf. s.e.t. 1 Aralik 2024>.

8 Nazhh Selek ve Canberk Tuygan, ‘Tekne Baglama Sozlesmesinden Kaynaklanan
Uyusmazliklarin Gemi Alacaklist Hakki Baglaminda Incelenmesi’, (2024) 3 (1) Piri Reis
Universitesi Deniz Hukuku Dergisi 129, 143 teki “1993 Rehin Sézlesmesine Tiirkiye nin taraf
oldugu, 1993 Rehin Sézlesmesinin Tiirkiye hakkinda yiirtirliige girdigi ve bugiin itibartyla hem
1926 Rehin Sozlesmesinin hem de 1993 Rehin Sozlesmesinin ayni anda gecerliligini
stirdiirdiigiine yonelik tespit” Tiirkiye’nin 1993 Rehin Sozlesmesine taraf olma islemlerini
heniiz tamamlamadig1 bilgisi géz 6niinde tutuldugunda yerinde degildir.
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Caligmada 2023 yilimin Eylil ayinda Pekin’de imzalanan Gemilerin Adli
Satisimin’ Milletlerarasi Etkilerine iliskin Birlesmis Milletler Sozlesmesi, 2023
(“2023 Pekin Sozlesmesi”) hiikiimlerine de deginilecektir. Zira 2023 Pekin
Sozlesmesi, 1993 Rehin So6zlesmesinin 11 ve 12 nci maddelerinden yola
cikilarak hazirlanmstir.

IL. 1993 REHIN SOZLESMESINE TARAF OLUNAMAMASININ
DOGURDUGU YORUM SORUNLARI

Bir iist baglikta da ifade edildigi lizere Tiirkiye halen 1926 Rehin S6zlesmesine
taraftir.

Gemi alacaklis1 hakkinin en énemli 6zelligi sicile kayith diger tiim sinirh ayni
haklara gore dncelikli olmasidir''. Gemi iizerindeki en 6nemli giivencelerden biri
gemi ipotegidir. Ancak gemi alacaklisinin verdigi kanuni rehin hakki siralamada

Sozlesmenin resmi Ingilizce ismi United Nations Convention on the International Effects of
Judicial Sales of Ships seklindedir. Gériildiigii iizere Sézlesmenin resmi Ingilizce metninde
“judicial sales of ships” ibaresine yer verilmistir. Gemilerin cebri icra yoluyla satis1 hakkinda
yapilacak bildirim ve cebri satisin etkileri milletlerarasi deniz ticareti hukukunda 1993 Rehin

Sozlesmesi m. 11 ve m. 12’de diizenlenmistir. Bu maddelerin resmi Ingilizce basliklar:

sirastyla “notice of forced sale” ve “effects of forced sale” seklindedir. 1993 Rehin

So6zlesmesinin anilan iki diizenlemesi TTK m. 1350 c. 2, m. 1384, 1385, 1388, 1390, 1391,

1394’iin de mehazidir. Bu diizenlemeler TTK’nin Besinci Kitabinin Sekizinci Kisiminda,

“Cebri Icraya Iliskin Ozel Hiikiimler” baslhig: altinda yer almaktadir. 2023 Pekin Sézlesmesi,

1993 Rehin Sézlesmesi m. 11 ve m. 12°den farkli olarak “forced sale” ibaresi yerine “judicial

sale” ibaresine yer vermistir. S6zlesmenin ikinci maddesinin (a) bendinde yer verilen tanim

dikkate alindiginda “judicial sale” ibaresinin cebri icra yoluyla satistan daha genis oldugu
anlasilmakta ve “judicial sale” kavramimn bilingli bir sekilde ‘forced sale” yerine
kullanilmadig1 2023 Pekin S6zlesmesinin hazirlik caligmalarinda da tespit edilmektedir. Bu
aciklamalar cergevesinde yapilan terciimede “cebri satig” ibaresi degil “adli satig” tercih
edilmistir, bkz. Cilineyt Siizel ve Giines Karol Isiklar, ‘Gemilerin Adli Satisinin Milletlerarasi

Etkilerine ligkin Birlesmis Milletler Sozlesmesi’ (Ceviri), (2023) 2(2) Piri Reis Universitesi

Deniz Hukuku Dergisi 389, 390 dn. 2.

102023 Pekin Sézlesmesinin Tiirkge terciimesi igin bkz. Siizel ve Isiklar, s. 41-94; Natzie Sefer,
‘Gemilerin Yurt Disinda Cebri Icra Yoluyla Satislari ve Bunlarm Tanmmasina Dair
Milletleraras1 Soézlesme Taslagr’, (Yiiksek Lisans Tezi, T.C. Istanbul Universitesi Sosyal
Bilimler Enstitiisii Ozel Hukuk Anabilim Dali 2020), 163 vd.

1" 1993 Rehin Sézlesmesi m. 5 ve m. 6 esas alinarak TTK m. 1323’te gemi alacaklist hakkinin

onceligi diizenlenmistir. Gemi alacaklis1 hakkinin onceligi hakkinda bkz. Kerim Atamer,

Deniz Ticareti Hukuku Cilt 1I: Gemilerin Esya Hukuku, 1. Fasikiil: Giris-Temel Kavramlar-

Zilyetlik-Kanuni Rehin Haklari, (B.1, On 1ki Levha Yaymncilik 2018) 82 vd. (Cilt IT); Siizel,

Gemi Alacakhs1 Hakki, 282 vd.; Biilent Sozer, Deniz Ticareti Hukuku — II (Ders Kitabi):

Miisterek Avaryalar, Catmalar, Kurtarma, Gemi Alacaklisi Hakki, (B.1, Vedat Kitapgilik

2016) 608; Emine Yazicioglu, Kender-Cetingil Deniz Ticareti Hukuku, (B. 16, Filiz Kitabevi

2020) 178.
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ipotekli alacaklmin &niine gecer'?. Bu rehin hakkinm sicile tescil edilmesi
miimkiin olmadigindan aleni degildir ve sicil disinda dogar'*. Kanuni rehin hakki
veren istemlerin sayica fazla olmasi gemi finansmani saglayan ve alacagini gemi
ipotegi ile teminat altina alan kredi kuruluslarinin alacaklarma kavusamama
rizikosunu glindeme getirir. 1926 Rehin S6zlesmesinde sayica fazla olan kanuni
rehin hakki veren istemler 1967 Rehin Sozlesmesi ve 1993 Rehin Sozlesmesi'
ile sayica azaltilmigtir. Ornegin, navlun sézlesmesinden kaynaklanan esya zarari
istemleri 1926 Rehin Sozlesmesi m. 2 f. 4'° geregi sahibine gemi iizerinde gemi
alacaklis1 hakki verirken 1993 Rehin Sozlesmesi m. 4’te bu istemler gemi
alacaklar arasina dahil edilmemistir.

TTK m. 1320 nci maddesinin birinci fikrasinda hangi istemlerin gemi alacagi
oldugu alt1 bent halinde sinirli sayida siralanmistir. Bu diizenlemenin mehazi
1993 Rehin Sozlesmesi m. 4 ve 6°dir. 1993 Rehin Sozlesmesi m. 4 f. 1 ve onu
aynen i¢ hukukuna aktaran TTK m. 1320 f. 1 b. (a) il4 (e) arasinda siralanan gemi
alacaklar1 arasinda navlun sézlesmesinden kaynaklanan esya zarar1 yoktur'®.

Yabancilik unsuru tagiyan oOzel hukuk islemlerinde uygulanacak hukuk
Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanunda'” (“MOHUK”)
yer verilen kanunlar ihtilafi kurallarina gore belirlenir [m. 1 f. 1]. Ancak
MOHUK m. 1 f 2’de Tiirkiye'nin tarafi oldugu milletlerarasi sdzlesme
hiikkiimleri sakli tutulmustur. Dolayisiyla Tiirkiye’nin tarafi oldugu bir
milletleraras1 sdzlesmenin uygulama alan1 kosullar1 karsilandigi takdirde
uyusmazliga oncelikle milletleraras1 sozlesme hiikiimleri uygulanmali'®,

TTK m. 1323 f. 1’de “(...) gemi alacaklilarimin sahip oldugu kanuni rehin hakki, gemi
tizerinde tescil edilmis veya edilmemis olan biitiin kanuni ve akdi rehin haklariyla ayni
yiikiimliiliiklerden once gelir.” diizenlemesine yer verilmistir.

13 Atamer, Cilt II, 178, Sozer, 603; Siizel, Gemi Alacakiisi Hakki, 292.

Hazirlik calismalart 15181nda yapilan agiklama igin bkz. Stizel, Gemi Alacaklist Hakki, 156 vd.
151926 Rehin Sozlesmesi m. 2 f. 1 b. (4).

1993 Rehin Sozlesmesi m. 6’da verilen yetkiye dayanilarak ulusal hukukta 1993 Rehin
Sozlesmesi m. 4’te yer verilenlere ek olarak “miisterek avarya garame pay: alacaklar’” TTK
m. 1320 f. 1 b. (f)’de gemi alacag: olarak kabul edilmistir. 1993 Rehin S6zlesmesi m. 6 ve bu
yetkiye dayanilarak kabul edilen TTK m. 1320 f. 1 b. (f) hilkkmii hakkinda bkz. Atamer, Cilt 1],
172 vd.; Stizel, Gemi Alacakiist Hakki, 269 vd.

17" Milletlerarast Ozel Hukuk ve Usul Hukuku Hakkinda Kanun, Kanun Numarast: 5718, Kabul
Tarihi:27.11.2007, RG 12.12.2007/26728. Kanun’un giincel tam metni ig¢in bkz.
mevzuat.gov.tr s.e.t. 25 Nisan 2024.

Tiirkiye nin tarafi oldugu milletleraras1 sozlesmelerin 6nceligi hakkinda deniz ticareti hukuku
bakimindan yapilan kapsamli agiklama i¢in bkz. Kerim Atamer, Deniz Ticareti Hukuku, Cilt
I, (B.1, On Iki Levha Yaymcilik 2017), 25 vd. (Cilt I).
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milletleraras1 sozlesmede diizenlenmeyen hususlarda ise hangi hukukun
uygulanacagi kanunlar ihtilafi kurallar1 geregi belirlenmelidir.

1926 Rehin Soézlesmesinin uygulama alan1 Sozlesmenin 14 {incli maddesinde
diizenlenmistir. Sorumluluguna gidilen geminin taraf devlet bayragi tagimasi
halinde 1926 Rehin Sozlesmesi hiikiimleri uygulama alani bulmalidir’. Diger
bir ifadeyle, iizerinde gemi alacaklis1 hakki ileri siiriilen gemi 1926 Rehin
Sozlesmesine taraf bir devletin bayragini tagimalidir.

Bu calismanin yayma hazirlandigi tarihte 1926 Rehin Soézlesmesine taraf
devletler denetlenmistir. Fransa 1926 Rehin Sozlesmesine halen taraftir®.
Fransiz bayrakli gemi ile Tiirk limanma yapilan esya tasimasinda yiik zarar
meydana geldigi takdirde bu istem 1926 Rehin S6zlesmesi m. 2 geregi sahibine
gemi iizerinde gemi alacaklist hakki verecektir. Boylece geminin sicile kayith
maliki, tagiyan ya da fiill tagtyan sifatina sahip olmasa da gemisi {izerinde ileri
siiriilen kanuni rehin hakkina katlanmakla yiikiimlii olacaktir®'. Ayn1 tasima s6z
gelimi Alman bayrakli bir gemi ile Tiirk limanlarina yapildig: takdirde ise sonug
farkli olacaktir. Almanya 1926 Rehin Sozlesmesine taraf olmadigindan, bu
olasilikta 1926 Rehin Sozlesmesi uygulama alani bulmayacaktir. Istemin
sahibine gemi alacaklis1 hakki verip vermedigi bu durumda kanunlar ihtilafi
kurallaria gore belirlenmelidir. TTK m. 1320 f. 3’te gemi alacaklis1 hakkina
uygulanacak gizli bir kanunlar ihtilafi kurali yer almakta? ve istemin Tiirk
mahkemeleri oniinde ileri siiriilen uyusmazlikta sahibine gemi alacaklis1 hakki
verip vermemesinde Tirk hukukunun belirleyici oldugu diizenlenmektedir.
Anilan istem TTK m. 1320°de yer almadigindan yiikle ilgili gemi alacaklist
olmayacak ve yiikle ilgili ya da onun kanuni halefi olan yiik sigortacisi esya
hasarinin dogdugu gemi {izerinde kanuni rehin hakki ileri sliremeyecektir.

1926 Rehin Sozlesmesi m. 14. 1926 Rehin Sozlesmesinin uygulama alan1 maddesi hakkinda
bkz. Fahiman Tekil, Deniz Hukuku (Uluslararas: Konvansiyonlar), (B.1, Tekil Nesriyat 1987),
63; Stizel, Gemi Alacakiis1 Hakki, 22.

20 Bkz.
<https://diplomatie.belgium.be/sites/default/files/documents/CDM5.%20Convention%?20inte
rnationale%20pour%?20l'unification%20de%20certaines%20r%C3%A8gles%20relatives.pdf
>s.e.t. 17 Nisan 2024.

TTK m. 1062 f. 2 c. 2°de bu husus “Malik, geminin isletilmesinden dolay: gemi alacaklist
sifatiyla bir istemde bulunan kisiyi, bu isletilme malike karsi haksiz ve alacakli da kotiiniyet
sahibi olmadik¢a, hakkini istemekten engelleyemez.” seklinde 6ngoriilmiistiir.

22 Atamer, Cilt I, 526; Siizel, Gemi Alacaklis1 Hakki, 166 vd.; Yazicioglu, 177; Selek ve Tuygan,
143.
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Uygulanacak hiikiimlerin farkli olmasi cebri icra hukuku bakimindan da yorum
sorunlaria sebebiyet verecektir. Navlun sozlesmesinden kaynaklanan esya
zarar1 aym zamanda deniz alacagidir [TTK m. 1352 b. (g)]**. Deniz alacaklarmin
teminat altina alinmast i¢in, geminin sadece ihtiyati haczine karar verilebilir [m.
1353 f. 1 c. 1]. ihtiyati haciz hakkimn kullanmilmast TTK m. 1369°da
diizenlenmektedir. Buna gore hakkinda deniz alacag ileri siirillen geminin
ihtiyati haczi deniz alacagi dogdugunda geminin maliki olan kisinin, ihtiyati
haczin uygulandig: sirada da bu borgtan sorumlu olup geminin maliki olmasi
kosuluna baglidir [m. 1369 f. 1 b. (a)]. Bu kuralin istisnalarindan biri istemin
sahibine gemi alacaklis1 hakki vermesidir [m. 1369 f. 1 b. (¢)]**. Ancak hiikmiin
s6zii incelendiginde dogrudan 1320 nci maddeye atif yapildig1 goriilmektedir®.
Diger bir ifadeyle geminin maliki deniz alacagi dogdugunda ve uygulandiginda
deniz alacag1 veren alacagin bor¢lusu olmasa dahi, istem TTK m. 1320 geregi
bir gemi alacagi ise geminin ihtiyati haczi miimkiindiir.

Fransiz bayrakli geminin gemi kira sozlesmesi ile zilyetliginin kiraciya
birakildig1 ve kiracinin bu gemiyi kendi adi ve hesabina deniz ticaretinde islettigi
ve kiraci tarafindan tasiyan sifatiyla kurulan navlun sézlesmesi uyarinca taginan
demir rulo ¢elik yiikiiniin tagima siirecinde hasara ugradig1 6rnek bu kapsamda
ele almacaktir. Istem bir deniz alacagi olmasina ragmen geminin maliki deniz
alacagmin borglusu degildir,. TTK m. 1369 f. 1 b. (a) kosullan
karsilanmadigindan yiikle ilgili tarafindan geminin ihtiyaten haczedilmesi
miimkiin gdziikmemektedir. Ne var ki bu istem yukarida agiklandigi iizere 1926
Rehin S6zlesmesi m. 2 geregi bir gemi alacagidir. Ancak bu istem TTK m.
1320’de gemi alacagi olarak sayllmamistir. Dolayisiyla TTK m. 1369 f. 1 b. (e)
geregi, geminin ihtiyati haczi isteminde bulunulabilmesi alacagin TTK m. 1320
uyarinca gemi alacaklisi hakki vermesine baglidir. Ne var ki navlun
sozlesmesinden kaynaklanan istem 1926 Rehin Sozlesmesi m. 2 geregi gemi
alacagi olsa da TTK m. 1320 f. 1 uyarinca degildir. Geminin ihtiyati haczi
geminin bu islemin yapildigi sirada bulundugu tilkenin hukukuna tabi kilinmistir
[TTK m. 1350 f. 1 c. 1]. Bu durumda s6ze dayali yorumla istem sahibine Tiirk

23 Bu deniz alacag hakkinda bkz. Kerim Atamer, Deniz Ticareti Hukuku, Cilt IV, Deniz Icra
Hukuku, (B.2, On Tki Levha Yaymcilik 2019) 121 vd. (Cilt IV); Ecehan Yesilova Aras, 1999
Tarihli Milletleraras: Sozlesme Geregi Geminin Ihtiyati Haczi Kararinin Infazi “Arrest”, (B.1,
Yetkin Yaynlar1 2023), 81.

Gemi tizerinde rehinle temin edilmis alacaklarin verdigi ihtiyati haciz hakki i¢in bkz. Atamer,
Cilt IV, 179; Yazicioglu, 186; Onur Yilmaz, Gemilerin Ihtiyati Haczi, (B.1, On 1ki Levha
Yayncilik 2023), 150 vd.; Yesilova Aras, 237.

Hiikmiin ilgili kismu su sekildedir: “Hakkinda deniz alacag ileri siiriilen her geminin ihtiyaten
haczi; (...) [a]lacak, 1320 nci madde uyarinca gemi alacaklisi hakki veriyorsa, miimkiindiir”.
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hukukuna gore gemi alacaklisi hakki verse de bu geminin ihtiyaten
haczedilmesinin miimkiin olmadigi sonucuna varilmaktadir. Diger bir deyisle;
ihtiyati haczin dayanagim teskil eden alacak, bir Tiirk mahkemesi Oniinde
goriilen uyusmazlikta 1926 Rehin Sozlesmesi geregince gemi alacaklist hakki
veren bir alacak olarak degerlendirilmesine karsilik, TTK m. 1369 f. 1 b. (e)’nin
dogrudan TTK m. 1320’ye yaptig1 yollama nedeniyle ayni alacaga dayal1 olarak
gemi hakkinda ihtiyati haciz karar1 elde etmek miimkiin olmayacaktir. Ancak bu
sonu¢ yerinde degildir. Fransiz bayrakli ve kiraci tarafindan igletilen geminin
TTK m. 1369 f. 1 b. (e) geregi ihtiyaten haczedilmesi miimkiin olmalidir. Bu
sonuca, TTK m. 1369 f. 1 b. (¢)’nin TTK m. 1320’e yaptig1 yollamanin genis
yorumlanmasiyla da ulasilabilir. Bu baglamda, yapilan yollamanm kapsaminin
belirlenmesinde TTK m. 1320 f. 3’tin dikkate alinmas1 onerilebilir. Zira ilgili
hiikiimde, Tirkiye’de yargi yoluyla ileri siiriilen bir alacagin gemi alacaklisi
hakki  verip vermediginin “Tirk hukuku” wuyarinca belirlenmesi
ongoriilmektedir. Diger bir ifadeyle, alacagin gemi alacaklis1 verip vermedigi,
alacagm “TTK m. 1320 f. 1°de sayilan alacaklardan birisi olmas1” seklinde bir
kosul 6ngoriilmedigi, belirleyici kistas olarak “Tiirk hukuku”nun belirlendigi
g6z 6niinde tutulabilir. Bdylece, MOHUK m. 1 f. 2’nin yollamastyla uygulama
alani1 bulan ve Tiirk hukukunun bir parcasini tegkil eden 1926 Rehin S6zlesmesi
uygulama alanina giren bir alacagin TTK m. 1320 f. 3 uyarinca gemi alacaklist
hakki verdigi ve boylece TTK m. 1369 f. 1 b. (e)’deki gondermenin de
kapsamma girdigi seklinde bir yorumda bulunulabilir. Ozetle; 1926 Rehin
Sozlesmesi, maddi hukuk bakimindan halen Tiirk hukukunun bir pargasi
olduguna gore, TTK’nin gemi alacaklis1 hakki veren alacaklarin ihtiyaten
haczine olanak taniyan diizenlemenin, 1926 Rehin Sozlesmesi’nin uygulama
kosulunu saglayan alacaklar bakimindan da gegerli olmas1 yerinde olacaktir.

Aynm oOmek bakimindan ikinci sorun geminin cebri satig1 sonrasinda
olusturulacak sira cetvelinde giindeme gelir**. Gemi alacaklis1 hakki &ncelikli bir
rehin hakkidir ve sira cetvelinin {igiincii sirasina kaydedilir [TTK m. 1392]. Sira
cetvelinin tigiincli sirasina kaydedilecek gemi alacaklilart TTK’nin 1320 nci
maddesinin (a) ild (e) bentlerinde yazili olanlar seklinde belirlenmistir. Bu
bakimdan, TTK m. 1369 f. 1 b. (e) hiikmii kapsaminda 6nerildigi gibi TTK m.
1320 f. 3’lin genis yorumlanmasi yoluna bagvurmak da giliglesmektedir. 1926
Rehin Sozlesmesi geregi gemi alacagi olarak kabul edilen navlun
sozlesmesinden kaynaklanan esya zararr TTK m. 1320 listesinde yer

26 TTK m. 1390 vd. hakkinda bkz. Atamer, Cilt IV, 368 vd.; Siizel, Gemi Alacaklisi Hakki,357
vd.
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almadigindan sira cetvelinin kaginer sirasia kaydedilecegi tartismaya agiktir.
Kanimeca istemin Tiirk hukuku bakimindan gemi alacagi olmasi yeterli olmali ve
bu istem sira cetvelinin iigiincii sirasina kaydedilmelidir. Ne var ki bu sonu¢ TTK
m. 1320’nin mehaz1 olan ve Tirkiye’nin halen taraf olma islemini
tamamlayamadigi 1993 Rehin S6zlesmesinin asli amacina aykiridir. 1993 Rehin
Sozlesmesinin gemi alacagi listesini daraltmasimin yegane gerekcgesi ipotekli
alacaklinin alacagimnin Oniine gecen gemi alacaklilarmin sayisimi azaltmak ve
gemi finansmanini iyilestirmektir’’. Tiirkiye, 1993 Rehin Sozlesmesine taraf
olma iglemlerini tamamlamasa da i¢ hukuku bu milletlerarasi sdzlesme ile
uyumludur.

Yukarida yer verilen sorunlarin ¢6ziimii i¢in Tiirkiye bir an 6nce 1926 Rehin
Sozlesmesinden ayrilma beyaninda bulunmalidir®®. 1926 Rehin Sozlesmesi m.
21 geregi fesih bildiriminin ulasmasindan bir y1l sonra fesih beyanindan bulunan
devlet bakimindan hiikiim ifade edecektir. Dolayisiyla Tiirkiye’nin 1993 Rehin

27 Bu husus 1993 Rehin Sozlesmesinin giris kisminda su sekilde belirtilmistir: “Gemi

finansmanina iligkin kosullarin gelistivilmesi ve milli deniz ticaret filolarinin gelistirilmesi
ihtiyacimin bilincinde olarak”.

Bu sorun hakkinda 2012 yilinda yapilan tespit ve degerlendirme icin bkz. Siizel, Gemi
Alacaklist Hakki, 173-174.
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Sozlesmesine taraf olma islemlerini tamamlamasi beklenmeden 1926 Rehin
Sozlesmesinden ayrilmasi®® en yerinde ¢oziim olacaktir’.

2% Bu ¢aligmada Tiirkiye’nin 1926 Rehin Sézlesmesinden ayrilmasimin yerinde olacagina iligkin

aciklamalar deniz cebri icra hukuku ile sinirli olarak irdelenmistir. Gemi tizerinde diger rehinli
alacaklilarin 6niine gegen ¢ok sayida gemi alacaklist hakkinin bulunmasi gemi finansmani
bakimindan tehlike arz eder. Zira ¢ok sayida gemi alacaklis1 hakk: veren istemin dngdriilmesi,
bu istemlerin kanuni rehin hakki ile giivence altina alinmasina sebebiyet verecektir. Diger bir
ifadeyle, ¢ok sayida istemin gemi alacagi olarak kabul edilmesi bu istemlerin sahiplerine gemi
iizerinde kanuni rehin hakki verecek ve gemi alacaklilar1 gemi iizerinde sicile tescil ile
kurulmus ipotekli alacaklilarin ve diger rehinli alacaklilarin 6niine gegecektir. Bu durum gemi
finansmanini olumsuz yonde etkileyecektir. Zira gemiye kredi veren kredi kurulusu giivence
olarak esya hukuku anlaminda diger rehinli alacaklara nazaran oncelik hakki veren gemi
ipotegi tesis edecek ve fakat gemi ipoteginin Oniine gecen ¢ok sayida gemi alacaklisi hakkinin
ongoriilmesi, ipotekli alacaklinin teminat konusu geminin satis1 sonrasinda alacagina
kavusamamasina sebebiyet verecektir. Bu sonug, kii¢iik resimde gemi finansmanini, biiyiik
resimde ise deniz ticaretini olumsuz yonde etkileyecektir. Nitekim ipotek giivencesinin finans
kurulusu bakimindan OSnemini yitirmesi, finans kuruluslarinin gemi maliklerine kredi
vermemesine sebebiyet verecek ve deniz ticareti olumsuz etkilenecektir. Finans kuruluslari,
gemi sicilinde aleniyet kazanmayan, diger bir ifadeyle, gizli olan ve 6nceden dngéremedikleri
kanuni rehin hakkinin kendi istemlerinin 6niine ge¢gmesi olasiliginin artmasi halinde finansman
saglamaktan imtina edebilecektir. 1993 Rehin So6zlesmesinin bu alani yeni bastan
diizenlemesinin asli sebeplerinden biri milletlerarasi s6zlesmenin Giris kisminda su sekilde
aciklanmustir: “The States Parties To This Convention, Conscious of the need to improve
conditions for ship financing and the development of national merchant fleets... have
decided to conclude a Convention for this purpose and have therefore agreed as follows: Isbu
Milletlerarasi Sozlesme 'ye Taraf Devletler, gemi finansmanina iliskin kosullarin gelistirilmesi
ve milli deniz ticareti filolarimin gelistirilmesi ihtiyacimin bilincinde olarak...bu amagla bir
Milletlerarasi Sozlesme yapilmasina karar vermislerdir.” Goriildiigii tizere, TTK m. 1320 vd.
hiikiimlerinin mehaz1 olan 1993 Rehin Soézlesmesinin asli hazirlanma amaci gemi
finansmanina iliskin kosullarin gelistirilmesidir. Milletleraras1 s6zlesmenin oncelikli amaci
gemi ipotegi giivencesini kuvvetlendirmektir. S6z konusu ama¢ dogrultusunda dncelik hakki
veren gemi alacaklisi listesi yeniden gdzden gegirilmis ve 6ncelik hakk: veren istemler say1
olarak azaltilmistir. Bu kapsamda 6nemle lizerinde durulan bir baska husus aleni olmayan gemi
alacaklis1 hakkinin miimkiin oldugunca kisa siirelere tabi tutulmasi ve siire sonunda oncelik
hakkinin kendiliginden ortadan kalkmasidir. Gergekten de 1926 Rehin Sozlesmesinin 4 iincii
maddesi incelendiginde ¢ok sayida istemin sahibine gemi alacaklist hakki verdigi
goriilmektedir. 1926 Rehin Sézlesmesinin 4 {incii maddesi biiyiik 6l¢lide miilga 6762 say1li
Tiirk Ticaret Kanunu m. 1235 ile 6zdestir. Ayrica 1926 Rehin Sozlesmesinin 9 uncu
maddesinde gemi alacaklis1 hakkinin sona ermesinde siirenin bir yillik siirenin kesilmesi ve
stirenin ii¢ yila kadar uzatilabilmesine yonelik Taraf Devletlere i¢ hukukunda diizenleme
yapma yetkisi verilmistir. Bu hususlar milletlerarasi hukukta yeknesakligin saglanamamasina
sebebiyet verecek ve biiyiik resimde gemi finansmanini olumsuz etkileyecektir.

30 Aymi ydnde bkz. Atamer, Cilt II, 147.
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I11. CEBRi SATIS iLE MULKIYETIN YOKUMLULUKLERDEN ARi
INTIKALI

1. Yargitay Karan

Yargitay 11 inci Hukuk Dairesinin 2015 yilinda verdigi karara®' konu olan gemi
Malta bayraklidir. Gemide istihdam olunan Tiirk vatandas1 gemi adami deniz i
sozlesmesinden kaynaklanan alacagi sebebiyle Tiirkiye’de geminin ihtiyaten
haczini talep etmistir. Istem TTK m. 1320 f. 1 b. (a) geregi gemi alacag1 ve ayni
zamanda TTK m. 1352 f. 1 b. (o) anlaminda bir deniz alacagi oldugu i¢in
Mahkeme tarafindan geminin ihtiyaten haczedilmesine karar verilmistir.
Geminin sicile kayith maliki anilan deniz alacaginin muaccel olmasindan 6nce
gemiyi Litvanya’da cebri icra yoluyla satin aldigin1 ve gemi {izerindeki tiim
yiikiimliiliklerin sona erdigini iddia ederek ihtiyati haczin kaldirilmasim talep
etmistir.

Ik derece mahkemesi,

“ihtiyati haciz karar1 verilmesinden dnce Litvanya'da yapilan iflas ve satig
islemleri sonucu gemi miilkiyetinin degistigi, geminin yabanci bayrakli
olmast ve Tiirkiye’de yapilan bir takibin bulunmamasi nedeniyle Litvanya
makamlar1 tarafindan gercgeklestirilen satis sonrast muterizin biitiin
yiiktimliiliiklerden ari olarak miilkiyeti devraldig1 gerekgesiyle ihtiyati

haciz kararmin kaldirilmasima”

karar vermistir.

Karar temyiz edilmis ve Yargitay 11. Hukuk Dairesi yaptig1 degerlendirmeden
sonra;

“6102 sayili TTK'nin 1350°nci maddesinde; bir geminin ihtiyaten veya
icraen haczi, cebri icra yoluyla satis1 ve miilkiyetin intikali de dahil olmak
lizere bu satisin sonuglari ve cebri icraya iligkin diger biitiin islem ve
tasarruflarin, geminin bu islem ve tasarruflarin yapildig: sirada bulundugu
iilkenin hukukuna tabi oldugu diizenlenmistir. Litvanya’da yapilan acik
artrma ve geminin alictya teslimi esnasinda iizerine ihtiyati haciz
konulmasi istenen geminin ... Limani’nda bulundugu dosya kapsamindan
ve ... Liman Bagkanlifi’nin yazilarindan anlasilmakta olup Litvanya
Makamlarinca yapilan satisin Tiirk hukuku bakimindan gegerli oldugu ve
miilkiyetin alictya intikal ettigi kabul edilemez.”

31 11.HD, 20.4.2015, E. 2015/2029, K. 2015/5532 (Lexpera) s.e.t. 1 Aralik 2024. Karar hakkinda
bkz. Atamer, Cilt IV, 70.
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kararimi vermistir.

Karardan anlagildig: lizere Malta Bayrakli gemi Litvanya’da cebri icra yoluyla
satilitken gemi Litvanya’da degil Tirkiye’dedir. Yargitay, TTK m. 1350
diizenlemesini uyusmazliga uygulamis ve cebri satig esnasinda gemi cebri satigin
gerceklestigi lilke olan Litvanya’da fiilen bulunmadigindan, Litvanya’daki cebri
satig sonrasinda yeni malikin Tiirk hukuku uyarinca gemiyi yiikiimliiliiklerden
ari bir sekilde edinmedigi hatta satisin gegersiz olduguna karar vermistir.

2. Degerlendirme

Geminin cebri icra ile satisina uygulanacak hukuk TTK m. 1350°de®?, cebri
satisin sonucu ise TTK m. 1388’de diizenlenmistir**. Hiikiimlerin gerekcesinde
mehaz olarak sirastyla 1993 Rehin Sozlesmesi m. 2 ve m. 12 f. 1 gdsterilmistir*.

1993 Rehin Sozlesmesi m. 2 tek ciimleden olugmaktadir. Hiikmiin ikinci
kisminda ise cebri icraya iliskin islemlere uygulanacak hukuk belirlenmistir®>.
Hiikiimde 1993 Rehin S6zlesmesinin konu hakkindaki 6zel diizenlemeleri sakli
tutulduktan sonra cebri icra islemlerine iligkin biitiin hususlar cebri icranin
gerceklestigi devletin hukukuna tabi tutulmustur*®. 1993 Rehin Sézlesmesi m.

32 Hiikmiin yasama siireci hakkinda bkz. Atamer, Cilt I, 502 vd.; Siizel, Gemi Alacakhs: Hakka,
330 vd.

33 Bkz. Atamer, Cilt IV, 359 vd.; Siizel, Gemi Alacaklist Hakki, 333 vd.
3% TBMM, Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), 414-415 [TTK
m. 1350], 425 [TTK m. 1384].

35 Hiikiim hakkinda bkz. Berlingieri, 237; Siizel, Gemi Alacaklis: Hakki, 330 vd.

361993 Rehin Sozlegmesi m. 2 diizenlemesi su sekildedir: “The ranking of registered mortgages,

“hypothéques” or charges as between themselves and, without prejudice to the provisions of
this Convention, their effect in regard to third parties shall be determined by the law of the
State of registration; however, without prejudice to the provisions of this Convention, all
matters relating to the procedure of enforcement shall be regulated by the law of the State
where enforcement takes place.” 6940 say1l1 Kanunun Tasarisinda anilan hiikiim Tiirk¢e’ye su
sekilde terctime edilmistir: “Tescil edilmis rehinlerin, ipoteklerin veya yiikiimliiliiklerin kendi
aralarindaki sira ve bu Sozlesme hiikkiimleri sakli kalmak kaydiyla, bunlarin iigiincii kisilere
etkisi sicil Devleti hukukuna gore belirlenir; ancak, isbu Sozlesme hiikiimleri sakli kalmak
kaydiyla, cebri icra islemlerine iligkin biitlin hususlar cebri icranin gerceklestigi Devletin
hukukuna tabi olacaktir.”, bkz. TBMM, Gemi Alacaklis1 Haklarina ve Gemi Ipoteklerine
Iliskin Milletleraras1 Sézlesmeye Katilmamzin Uygun Bulunduguna Dair Kanun Tasarisi
(1/476) ve Disisleri Komisyonu Raporu, 26.
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117 ve 12°de®® ise gemilerin cebri icrayla satisina iliskin 6zel diizenlemeler
bulunmaktadir.

37

1993 Rehin Sézlesmesinin 11 inci maddesinin resmi Ingilizce metni su sekildedir: “/1] Prior
to the forced sale of a vessel in a State Party, the competent authority in such State Party shall
ensure that notice in accordance with this article is provided to: (a) The authority in charge
of the register in the State of registration; (b) All holders of registered mortgages,
"hypothéques" or charges which have not been issued to bearer, (c) All holders of registered
mortgages, "hypotheéques" or charges issued to bearer and all holders of the maritime liens
set out in article 4, provided that the competent authority conducting the forced sale receives
notice of their respective claims; and (d) The registered owner of the vessel. [2] Such notice
shall be provided at least 30 days prior to the forced sale and shall contain either: (a) The time
and place of the forced sale and such particulars concerning the forced sale or the proceedings
leading to the forced sale as the authority in a State Party conducting the proceedings shall
determine is sufficient to protect the interests of persons entitled to notice; or, (b) If the time
and place of the forced sale cannot be determined with certainty, the approximate time and
anticipated place of the forced sale and such particulars concerning the forced sale as the
authority in a State Party conducting the proceedings shall determine is sufficient to protect
the interests of persons entitled to notice. If notice is provided in accordance with
subparagraph (b), additional notice of the actual time and place of the forced sale shall be
provided when known but, in any event, not less than seven days prior to the forced sale. [3]
The notice specified in paragraph 2 of this article shall be in writing and either given by
registered mail, or given by any electronic or other appropriate means which provide
confirmation of receipt, to the persons interested as specified in paragraph 1, if known. In
addition, the notice shall be given by press announcement in the State where the forced sale is
conducted and, if deemed appropriate by the authority conducting the forced sale, in other
publications”. 6940 sayili Kanunun Tasarisinda anilan hiikiim Tiirk¢e’ye su sekilde terciime
edilmistir: [1] Bir geminin, Taraf bir Devlette cebri satisindan dnce, o Taraf Devletteki yetkili
makam: (a) Geminin kayitli oldugu sicil Devletinde, gemi sicilini tutmakla yiikiimlii olan
makama; (b) Tescil edilmis tiim rehinlerin, ipoteklerin veya yiikiimliiliiklerin sahiplerine;
megerki, hamiline diizenlenmis olsunlar; (c) Cebri satis1 yiirliten yetkili makama istemleri
bildirilmis olmak kaydiyla, hamiline tescil edilmis rehinlerin, ipoteklerin veya
yiiktimliiliiklerin sahipleri ile 4’iincii maddede yazili gemi alacaklilarina; ve (d) Geminin sicile
kayitli malikine, bu madde uyarinca bildirim yapilmasini saglar. [2] S6z konusu bildirimin,
cebri satig tarihinden en az otuz giin dnce yapilmasi, ve (a) Cebri satisin tarihi ile yerini ve
kendilerine bildirimde bulunulmas: gerekli kisilerin menfaatlerini korumak amactyla Taraf
Devletteki yetkili makaminin uygun gordiigii cebri satis veya bu satisa iliskin usuli islemler
hakkindaki bilgileri; veya (b) Cebri satisin tarihi ile yerinin kesin olarak belirlenememesi
durumunda cebri satisin tahmini tarihi ile muhtemel yerini ve kendilerine bildirimde
bulunulmas: gerekli kisilerin menfaatlerini korumak amaciyla Taraf Devletteki yetkili
makaminin uygun gordiigii cebri satis veya bu satisa iliskin usuli islemler hakkindaki bilgileri,
icerir. Bildirimin (b) bendine gore yapilmas: durumunda, cebri satisin kesin tarihi ve yeri
belirlenir belirlenmez, ve her ihtimalde cebri satis tarihinden en geg yedi giin 6nce, ek bildirim
yapilir. [3] Bu maddenin ikinci fikrasinda ongoriilen bildirim, birinci fikrada yazili ve
belirlenebilmis olan ilgili kisilere iadeli taahhiitli mektupla veya bildirimin muhataba
ulastigini dogrulayan elektronik iletisim araclariyla veya bagkaca uygun bir yolla yazili sekilde
yapilir. Bildirim, ayrica, cebri satisin yiiriitiildiigii Devlette basin yoluyla ilan edilmelidir ve
cebri satist yiiriiten makamin uygun gérmesi halinde, baska yayin yollarryla da ilan edilebilir.”
bkz. TBMM, Gemi Alacaklist Haklarma ve Gemi Ipoteklerine Iliskin Milletlerarasi
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Cebri satisin sonucu 1993 Rehin Sozlesmesinin 12 nci maddesinde
diizenlenmistir’®. 1993 Rehin Sozlesmesinde bdyle bir diizenlemenin
getirilmesinin asli sebebi gemiyi cebri satis ile edinen yeni malikin gemiyi tiim
yiikiimliiliklerden ari bir sekilde edinmesidir. Anilan hiikiim geregi, geminin
1993 Rehin Sézlesmesine taraf bir devlette satilmasi halinde iki kosulun birlikte
karsilanmas1 kaydiyla cebri satis ile birlikte gemi tizerindeki tiim ayni ve sahsi
haklar son bulacaktir. Bu kosullardan biri de satis sirasinda geminin o cebri
satisin gergeklestigi taraf devletin yarg: yetkisi iginde olmasidir. Ne var ki aym
hiikiim 1993 Rehin S6zlesmesine taraf olmayan devlette gergeklesen cebri satig
bakimindan bdyle bir diizenleme icermemektedir.

1993 Rehin Sozlesmesi m. 2 ile m. 12 birlikte degerlendirilmelidir. Yukarida
gorlildiigl tizere 1993 Rehin Sozlesmesi m. 2’nin szl incelendiginde cebri
satiga uygulanacak hukuk bakimindan Ongdriilen kural, satisin gergeklestigi
iilkenin 1993 Rehin S6zlesmesine taraf olup olmamasi sartina baglanmamustir.
Ancak 1993 Rehin S6zlesmesi m. 12 diizenlemesi taraf devlette gergeklestirilen
cebri satiglarla sinirlidir.

Bu iki hiikiim birlikte degerlendirildiginde taraf devlet siciline kayith bir
geminin 1993 Rehin S6zlesmesinin tarafi olmayan bir devlette cebri icra yoluyla
satilmas1 durumunda 1993 Rehin S6zlesmesi m. 2 geregi cebri icraya iliskin tim
tasarruflarin cebri satisin gerceklestigi devletin hukukuna tabi olacagi ancak 12

Sozlesmeye Katilmamizin Uygun Bulunduguna Dair Kanun Tasarist (1/476) ve Disisleri
Komisyonu Raporu, 30-31.

1993 Rehin Sozlesmesinin 12 nci maddesi alt1 fikradan olugsmaktadir. Bu ¢alismada deginilen
m. 12 f. 1 diizenlemesi su sekildedir: “[1] In the event of the forced sale of the .vessel in a State
Party, all registered mortgages, "hypothéques” or charges, except those assumed by the
purchaser with the consent of the holders, and all liens and other encumbrances of whatsoever
nature, shall cease to attach to the vessel, provided that: (a) At the time of the sale, the vessel
is in the area of the jurisdiction of such State; and (b) The sale has been effected in accordance
with the law of the said State and the provisions of article 11 and this article.” 6940 say1li
Kanunun Tasarisinda anilan hiikiim Tiirk¢e’ye su sekilde terciime edilmistir: “Geminin Taraf
Devlette cebri satis1 halinde, hak sahiplerinin rizastyla alic1 tarafindan yiiklenilenler disinda,
tescil edilmis tiim rehinler, ipotekler veya yiikiimliiliikler ile gemi {izerindeki tiim gemi
alacaklis1 haklar1 ve hangi nitelikte olursa olsun diger tiim sinirlandirmalar, asagidaki sartlarin
yerine getirilmesi halinde son bulacaktir: (a) Satis sirasinda, geminin o Taraf Devletin yargt
yetkisine tabi olmasi; ve (b) Satisin, o Taraf Devletin hukukuna ve 11’inci madde ile bu madde
hiikiimlerine uygun bir sekilde gergeklestirilmis olmasi.”, bkz. TBMM, Gemi Alacaklist
Haklarma ve Gemi Ipoteklerine fliskin Milletlerarasi Sozlesmeye Katilmamizin Uygun
Bulunduguna Dair Kanun Tasaris1 (1/476) ve Disisleri Komisyonu Raporu, 31.

39 Bkz. Berlingieri, 273; Siizel, Gemi Alacaklist Hakki, 333 vd.
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nci maddede Ongoériilen 6zel hiikiimlerin uygulama alan1 bulmayacagini
sOylemek miimkiindiir.

Cebri satigin gergeklestigi lilke hukukuna gore (yani uyusmazlik bakimindan
Litvanya hukukuna goére) geminin fiilen satig1 esnasinda o iilkede bulunmasimin
sart kosulmamasi durumunda bu satigin geminin sicil kaydina etkisi ile lizerinde
tesis edilmis ayni haklarm akibeti sorunu giindeme gelebilecektir. Ote yandan
1993 Rehin Sozlesmesinde kamu diizeni istisnasi Ongodriilmedigi de
belirtilmelidir*’. Diger bir ifadeyle, cebri satisa uygulanacak olan milli hukukun,
geminin siciline kayitli bulundugu devletin kamu diizenine aykir1 olmasi halinde
sicile kayitli haklarin sicilden silinmeyecegi yahut {izerinde tesis edilmis ve
kanun geregi dogan ayni haklarin satig ile birlikte son bulmayacagina iligkin acik
bir diizenleme yoktur.

Geminin cebri icra ile satigina uygulanacak hukuka iligkin TTK m. 1350
diizenlemesi 1993 Rehin S6zlesmesi m. 2’ye, cebri satis sonrasinda geminin tiim
ylikiimliilikklerden ari bir sekilde yeni malike intikal edecegine iliskin TTK m.
1388 hiikmii ise 1993 Rehin Soézlesmesi m. 12’ye karsilik gelmektedir. 1993
Rehin Sozlesmesi ile benzer sekilde TTK nin cebri icraya iligkin 6zel hiikiimleri
arasinda kamu diizeni istisnasi bulunmamaktadir. TTK’nin hazirlik siirecinde
yapilan oOnerilerden biri yabanci devlette gerceklestirilecek satisin Tiirk kamu
diizenine aykir1 olmasi, baska bir anlatimla Tiirk icra hukukunun temel
prensipleriyle bagdasmamasi ihtimalinde*' cebri icra yoluyla satigin Tiirkiye’de
sonu¢ dogurmamasma iliskin olmustur”. Kanun koyucu, MOHUK m. 5%
diizenlemesinin bu konuda yeterli giivence sagladigi diisiincesiyle TTK da agik
bir diizenleme yapmamistir**. Dolayistyla kanun koyucunun iradesi Tiirk

40 Cebri satiga uygulanacak olan milli hukukun, geminin siciline kayith bulundugu devletin kamu

diizenine aykir1 olmast hélinde sicile kayitl haklarin sicilden silinmeyecegine dair 1993 Rehin

Sozlesmesinde agik bir diizenleme bulunmamas: elestirilmistir, ayrintili agiklama i¢in bkz.

Stizel, Gemi Alacakiist Hakki, 365.

Bu yonde bkz. A. Ergon Cetingil ve Rayegan Kender ve Samim Unan ve Emine Yazicioglu,

‘TTK Tasarisi’'nin “Deniz Ticareti” Baslikli 5. Kitabinda Yer Alan Hiikiimler Hakkinda’

(2016) (Ozel Sayi) Deniz Hukuku Dergisi 1, Tiirk Ticaret Kanunu Tasaris1 Hakkinda

Degerlendirmeler, 386. TTK m. 1350 hiikmiiniin kamu diizeni kapsaminda degerlendirilmesi

hakkinda bkz. Atamer, Cilt I, 511-512.

4 Ayrica bu konu hakkinda bkz. Nuray Eksi, ‘Tiirk Gemi Siciline Kayitli Geminin Yurtdisinda
Cebri Icra Yoluyla Satisr’, (2003) (1-4) Deniz Hukuku Dergisi 25, 34.

4 Aciklama i¢in bkz. Atamer, Cilt I, 512.

4 Atamer, Cilt I, 500 vd.

41
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gemisinin yabanci bir devlette cebri icra yoluyla satiginin Tiirk kamu diizenini
ihlal etmesi halinde satisin Tiirkiye’de sonu¢ dogurmamasi yolundadir®.

Uyusmazlik bakimindan degerlendirme yapildiginda geminin cebri satig
esnasinda cebri satisinin yapildigi lilke olan Litvanya’da bulunmamasi, boyle bir
satisin forum shopping*® sonucu dogurmasina sebebiyet verecektir. TTK m. 1350
diizenlemesi cebri icra hukukunun temel ilkeleri arasinda kabul edilmeli ve buna
aykirihk MOHUK m. 5 anlaminda kamu diizenine aykirilik teskil ettigi igin cebri
satis Tiirkiye’de sonu¢ dogurmamalidir®’.

Uyusmazliga konu olan gemi Tiirk bayrakli bir gemi olsaydi gemi iizerinde
dogan ya da tesis edilen smurli ayni haklarm sona ermediginin sdylenmesi
miimkiin olacakti. Ne var ki uyusmazliga konu olan gemi Malta bayraklidir.
Cebri satis sonucunda sicil kayitlarinda degisiklik olacak sicil iilkesi Malta’dr.
Bu sebeple Tiirk cebri icra hukuku hiikiimlerinin uyusmazlikta uygulanmasi ve
Tirk kamu diizenine aykirilik sebebiyle cebrl satisin gegersiz olduguna
hilkmedilmesinin yerindeligi tartismaya agiktir. Ancak uyusmazlikta Tiirk
davaci tarafindan ileri siiriilen istem gemi alacaklis1 hakkidir. Gemi alacaklisi
hakki her ne kadar sinirh ayni hak niteliginde olsa da gemi alacaklis1 hakkina
uygulanacak gizli kanunlar ihtilafi kurali TTK m. 1320 f. 3’te Tiirk hukuku
olarak belirlenmistir. Bu istem ayn1 zamanda bir deniz alacag teskil ettigi i¢in
bu durum geminin ihtiyaten haczedilme sebebidir. Geminin ihtiyaten haczine
uygulanacak hukuk da TTK m. 1350 f. 1 c. 1 geregi ihtiyati haczin yapildigi anda
gemi Tiirkiye’de bulundugu igin Tirk hukukudur. Dolayisiyla Litvanya’da
gerceklesen satisin kamu diizenine aykirilik teskil ettigi ve Tiirk davaci
tarafindan ileri siiriilen gemi alacaklis1 hakkinin sona ermedigi seklinde yorum
yapilmasi da amaca uygun olacaktir. Ancak kanimca uyusmazlikta Yargitay’in
dogrudan 1993 Rehin Sozlesmesi hiikiimleri ¢ergevesinde hiikiim vermesi daha
yerinde olurdu. Zira Litvanya 8/2/2008 tarihinde 1993 Rehin S6zlesmesine taraf
olma iradesini gostermistir®®. Yukarida da ifade edildigi iizere geminin 1993
Rehin So6zlesmesine taraf bir devlette satilmasi halinde iki kosulun birlikte

45 Atamer, Cilt I, 503 te geminin giyabinda yapilan satiglarin Tiirk hukuku bakimindan hiikiim

ifade etmeyecegi agitklanmustir.

46 Forum shopping hakkinda bkz. Eksi, 33.

47 MOHUK m. 5 anlaminda yapilacak degerlendirme igin bkz. Cemile Demir Gokyayla, Yabanc:
Mahkeme Kararlarimin Tanminmas: ve Tenfizinde Kamu Diizeni, (B.1, Se¢kin Yayinlar1 2001)
23 vd.

4 Bkz <https://treaties.un.org/pages/ViewDetails.aspx?stc=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> s.e.t. 18 Nisan 2024.
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karsilanmas1 kaydiyla cebri satis ile birlikte gemi iizerindeki tiim ayni ve sahsi
haklar son bulacaktir. Bu kosullardan biri satig sirasinda geminin o cebri satisin
gergeklestigi taraf devletin yarg: yetkisi iginde olmasidir. Hiikkmiin Ingilizcesi
“at the time of the sale, the vessel is in the area of jurisdiction of such a State”
seklindedir. Hiikiim 2023 Pekin Sozlesmesi m. 3 kadar® agik bir sekilde kaleme
alinmamis olsa da geminin de fiziken cebri satis tilkesinde bulunmasinin arandig1
seklinde anlasilmaya miisaittir. 1993 Rehin So6zlesmesi m. 12 b. (a) hiikmii
geminin seferden men edilmis olmasi ve cebri satisin gerceklestigi Devlette
muhafaza altinda bulunuyor olmasi gerektigi seklinde yorumlanmalidir®.
Dolayisiyla 1993 Rehin Sozlesmesi m. 12 uyarinca bu Sozlesmeye taraf olan
Litvanya’da gerceklesen cebri satigin yeni malike tiim yiikiimliiliiklerden ari bir
gemi kazandirmadigr sonucuna varilmahdir. Bu gerek¢e kanimca en dogru
gerekce olacaktir.

3. 2023 Pekin Sozlesmesi

2023 Pekin Sozlesmesinin uygulama alani1 Sézlesmenin 3 iincli maddesinde
ongoriilmiistiir''. Sdzlesme iki kosulun birlikte karsilanmasi halinde uygulama
alan1 bulacaktir. Bu kosullar sirastyla adli satigin taraf devlette gergeklesmesi ve
satigin yapildig: tarihte geminin fiilen satisin gerceklestigi devletin sinirlari
icinde olmasidir. Dolayisiyla gemi s6zlesmeye taraf olmayan bir devlette cebri
satisa konu edilmisse 2023 Pekin Sozlesmesi uygulanmayacaktir. Taraf bir
devlette cebri satig s6z konusu ise geminin o devlette bulunmasi cebri satigin
gecerli olmasinin 6n kosulu olacaktir.

Soézlesmenin 5 inci maddesinde ise adli satisin gerceklestigi iilke yetkili
makamlarinca  diizenlenecek adli satig belgesine iligkin  diizenleme
bulunmaktadir’?. Buna gore Adli Satis Devletinin hukuku uyarinca gemi
iizerinde ari miilkiyet hakki veren ve Adli Satis Devleti hukukuna ve bu

49 Bu konuda bkz. aga. I1I C.

30 Bkz. Siizel, Gemi Alacaklist Hakki, 337. Ayni yénde bkz. Demir, 69.

51 Bkz. Demir, 58-59. Hiikmiin Tiirk¢e terciimesi i¢in bkz. Siizel ve Isiklar, 394-395.
UNCITRAL tarafindan, Sozlesmenin tam metniyle birlikte Sozlesmedeki hiikiimler
hakkindaki agiklamalarin yer aldif1 belge yayimlanmistir, bkz. UNCITRAL, United Nations
Convention on the International Effects of Judicial Sales of Ships: with Explanatory Note
prepared by the UNCITRAL Secretariat, Vienna 2023 (Preprint),
>https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/united nations convention_on_the international eftfects of judicial
_sales_of ships.pdf> s.e.t. 18 Nisan 2024. Bu belgenin 43 ila 46 nc1 sayfalarinda 2023 Pekin
Sozlesmesinin uygulama alanina iliskin agiklamalar ve hazirlik ¢aligmalart stireci verilmistir.

52 Anilan hiikiim hakkinda bkz. UNCITRAL, 60 vd.
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Sozlesme hiikiimlerine uygun sekilde gergeklestirilen bir adli satigin
tamamlanmasini takiben, adli satis1 gerceklestiren mahkeme veya diger kamu
makam1 ya da Adli Satis Devletinin yetkili kilinan baska bir makami, kendi
mevzuati ve kurallaria uygun sekilde diizenlenen adli satis belgesini aliciya
vermekle yiikiimliidiir’>. Bu belgenin etkisi Sézlesmenin 6 nc1 maddesinde
diizenlenmistir’*. Buna gore adli satis belgesi taraf bir devlette gerceklesen adli
satisin diger taraf devletlerin tamaminda geminin ari miilkiyet hakkinin aliciya
gectigi sonucunu doguracaktir. Hatta 2023 Pekin Sozlesmesi m. 9 f. 2 uyarinca
bir taraf devletin mahkemesi, bir geminin baska bir taraf devlette gerceklestirilen
ve gemi iizerinde ari miilkiyet hakki veren adli satiginin gegersiz kilinmasi veya
satisin sonuglariin durdurulmasina yonelik her tiirlii istem veya bagvuruda yargi
yetkisi bulunmadigina karar vermelidir’®>. Bunun tek istisnasi ise 2023 Pekin
Sozlesmesinin 10 uncu maddesinde adli satisin yapildigi Devlet digindaki bir
diger Taraf Devlet mahkemesinin adli satisin o Taraf Devletin kamu diizenine
acikca aykiri olacagma karar vermesi olarak gosterilmistir'®. Bu durumda
geminin ari miilkiyet hakkinin aliciya gegmedigi sonucu giindeme gelecektir.

Gortiilecegi iizere 2023 Pekin Sozlesmesi taraf bir devlette gerceklesen cebri
satisin bile diger taraf devletin kamu diizenine aykir1 olmasi haline sonug
baglamakta ve alicinin ari miilkiyet hakkina sahip olmadigin1 6ngérmektedir.
Dolayisiyla S6zlesmeye taraf olmayan bir devlette gerceklesen cebri satigin taraf
devletin kamu diizenine aykir1 olmasi ari miilkiyetin gegmemesine evleviyetle
sebebiyet verecektir.

IV. CEBRI SATISIN BiLDiRiMi VE iLANINA iLiSKiN HUKUMLER

1. Yargitay Hukuk Genel Kurulu Karari

Yargitay Hukuk Genel Kurulunun kararma®’ konu olan gemi Panama bayrakli
yabanci1 bir gemidir. Uyusmazlikta TTK m. 1384 ve m. 1385°te yabanci bayrakl
gemilerin Tiirkiye’de cebri satisina iligkin hiikiimler irdelenmistir. Uyusmazlik
TTK m. 1384 f. 2 geregi gerekli bildirimlerin yapilip yapilmadigi ve TTK m.

33 Hiikmiin terciimesi i¢in bkz. Siizel ve Isiklar, 396-397.

3 Anilan hiikiim hakkinda bkz. UNCITRAL, 70 vd.; Demir, 69 vd.

35 Hiikiim hakkinda bkz. UNCITRAL, 80 vd.; Demir, 78. Hiikmiin Tiirk¢e terciimesi i¢in bkz.
Siizel ve Isiklar, 399.

36 Hiikiim hakkinda bkz. UNCITRAL, 83 vd. Hiikmiin Tiirk¢e terciimesi i¢in bkz. Siizel ve
Isiklar, 399.

57 Yargitay Hukuk Genel Kurulu, 5.7.2023, E. 2022/1036, K. 2023/714 (Lexpera) s.e.t. 1 Aralik
2024.
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1385 f. 2 anlaminda artirmaya iligkin ilan kosulunun geregi gibi yerine getirilip
getirilmedigine iliskindir.

Hukuk Genel Kurulu kararinda:

[1] Geminin sicil kayd1 Panama Bagkonsoloslugu'ndan istendigi, yerine sicil
kaydindaki bilgiler bildirildigi,

[2] Satis ilaninin gemi sicilini tutmakla yiikiimlii olan makama yapilmasi
gerektigi  ancak  elektronik  posta  yoluyla  bildirimin  yapildig
shipping@panama.org.tr - Panama Bagskonsoloslugu’nun elektronik posta adresi
oldugu,

(3] Satis ilanmin geminin sicile kayitlh malikinin adresine yapilmasi
gerektigi elektronik posta yoluyla bildirim yapildigi ancak elektronik posta
adresinin malike ait olduguna iliskin herhangi bir belge sunulmadigi,

(4] Satis ilaninm yurt disinda diinya ¢apinda dagitimi yapilan denizcilikle
ilgili giinliik bir gazetede yaymlanmas1 zorunlu oldugu, ilanin “Trade Winds”
gazetesinde yapildigi, bu gazetenin haftalik oldugu,

gerekgeleriyle ilanin TTK’nin emredici hilkmiine aykir1 olduguna ve ihalenin
feshine karar verilmistir.

2. Bildirim ve ilana iliskin Tiirk Ticaret Kanunu Hiikiimleri ve Mehaz

A. Mehaz Sozlesme

Tiirk bayrakli geminin yurtdisinda cebri satist TTK m. 1350’de, yabanci bayrakli
geminin Tiirkiye’de cebri satist TTK m. 1384 ve m. 1385’te diizenlenmistir.
Amilan hiikiimlerin mehazi 1993 Rehin Sozlesmesi m. 11 olarak gosterilmistir’®.

11 inci maddenin baslig1 “cebri satis bildirimi” seklindedir.

1993 Rehin Sozlesmesi m. 11 f. 1 geregi bir geminin taraf bir devlette cebri
satisindan Once, taraf devlet yetkili makami; [1] geminin kayith oldugu sicil
devletinde, gemi sicilini tutmakla yiikiimlii makama, [2] tescil edilmis tiim
rehinlerin, ipoteklerin veya ylkiimliiliiklerin sahiplerine, [3] satig1 yiiriiten

8 Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), 425. 1993 Rehin
Sézlesmesi m. 11 hakkinda bkz. Berlingieri, 271; Stizel, Gemi Alacaklis1 Hakki, 338 vd.
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yetkili makama bildirilmis olmalar kaydiyla tiim gemi alacaklilarina ve [4]
geminin sicile kayith malikine, bildirim yapilmasini saglayacaktir.

Bildirimin sekli 1993 Rehin Sozlesmesi m. 11 f. 3’te diizenlenmistir. Buna gore
iadeli taahhiitli mektupla veya bildirimin muhataba ulastigini dogrulayan
elektronik iletisim araclartyla ya da baskaca uygun bir yolla yazili sekilde
yapilacaktir.

Cebri satigin ilanina iliskin diizenlemeye ise 1993 Rehin S6zlesmesi m. 11 f. 3
c. 2’de yer verilmis ve cebri satigin yiiriitiildiigii Devlette basin yoluyla ilan
edilmesi O6ngoriilmiistiir. Aynmi hiikiimde cebri satis1 yiirliten makamin uygun
gormesi halinde cebri satisin bagka yaym yollariyla da ilan edilebilecegi
diizenlenmistir.

1993 Rehin Sozlesmesi m. 11 f. 1 ve f. 3 hiikiimleri birlikte degerlendirildiginde
cebri satigin hem bildiriminin hem de ilaninin gerekli oldugu 6ngériilmektedir.
1993 Rehin Sozlesmesi ilanin yapilacagi yeri cebri satisin gerceklestigi iilke ile
siurlt tutmus ve bu iilkedeki makamin gerekli gérmesi halinde cebri satigin
baskaca yayin yollariyla da ilan edilebilecegini 6ngoérmiistiir. Bu iki kosulun
geregi gibi yerine getirilmemesi 1993 Rehin So6zlesmesi m. 12 f. 1 b. (b) uyarinca
geminin yiikiimliiliikklerden ari bir sekilde edinilememesine sebebiyet verecektir.

B. Tiirk Ticaret Kanunu Diizenlemesi ve Degerlendirme

TTK m. 1350 f. 1 c. 2°de Tiirk bayrakli geminin yurtdisinda cebri satisina iliskin
bildirim veya ilan kosullar1 &ngoriilmektedir’®. Bu yiikiimliiliigiin yerine
getirilmemesinin yaptirimi ayni hiikmiin {igiincii ciimlesinde geminin kaydimin
Tiirk sicilinden silinmemesine ve gemi lizerinde Tirk Gemi Siciline kayith
haklarin ve alacaklarin sakli kalmasi seklinde belirlenmistir.

TTK m. 1350 hiikmiiniin ilgili kism1 su sekildedir:

“MADDE 1350- (1) (...) Su kadar ki, Tiirk bayrakli bir geminin yurt
disinda cebri icra yoluyla satis1 hélinde, artirmay1 yapan kurum veya
ilgililer tarafindan, bu satistan en az otuz giin 6nce artirmanin;

a) Geminin kayith oldugu Tiirk Gemi Siciline,

b) Geminin sicile kayith malikine,

31993 Rehin Sozlesmesi m. 11 1s1gida TTK m. 1350 ve m. 1384’iin TTK Tasaris1 siirecindeki
yasama siirecinde yasanan tartigmalar, hitkkme yonelik elestiriler hakkinda ayrintili bilgi igin
bkz. Atamer, Cilt I, 507 vd.
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¢) Gemi siciline tescil edilmis diger haklarin ve alacaklarin sahiplerine,

bildirilmesi veya gideri ilgililer tarafindan karsilanmak sartryla bir internet
haber sitesi®® ve tiraji ellibin iizerinde olan ve Tiirkiye diizeyinde dagitimi
yapilan gazetelerden biriyle ilan edilmesi zorunludur. Bu bildirim veya ilan
yapilmaksizin geminin yurt disinda cebri icra yoluyla satis1 halinde kayd:
silinemez ve gemi tizerinde Tiirk Gemi Siciline kayitli haklar ve alacaklar
sakl1 kalir.”

Mehaz 1993 Rehin Sozlesmesi m. 11 f. 1 ile birlikte degerlendirme yapildiginda
TTK m. 1350 f. 1 c. 2’de 6ngoriilen kendisine bildirim yapilacak kisilerin mehaz
Sozlesme ile uyumlu oldugu goriilmektedir. Ne var ki mehaz S6zlesmede hem
bildirim hem de ilan sart1 aranirken, TTK m. 1350 c. 2°de “ve” baglaci yerine
“veya” baglaci kullanilmis ve bildirim ya da ilandan birinin yerine getirilmesinin
cebri satigin sonucunun gerceklesmesi bakimindan kafi olacagi kabul edilmistir.
Diger bir ifadeyle, hiikiimde belirtilen kisilere bildirim yapilmasi ve fakat cebri
satigin ilan edilmemesi durumunda Tiirk bayrakli geminin yurtdisinda cebri icra
yoluyla satis1 ile yeni malik tiim yiikiimliiliklerden ari bir gemi edinecek ve
geminin Tiirk gemi sicilindeki kaydi silinecektir®'.

Aym sekilde sicile, ayni hak sahiplerine ve malike cebri satig bildirilmese bile
cebri satisin TTK m. 1350 f. 1 c. 2°de 6ngoriildiigii sekilde ilan edilmesi de tek
basina aynm1 sonucu doguracaktir. TTK m. 1350 f. 1 ilan bakimindan da 1993
Rehin S6zlesmesi m. 11°den ayrilmakta ve cebri satisin gerceklestigi iilkede ilan
yapilmasini degil ilanin;

“bir internet haber sitesi ve tiraji ellibin iizerinde olan ve Tiirkiye
diizeyinde dagitimi yapilan gazetelerden biriyle ilan edilmesini”

ongormektedir.

Hikmiin Resmi Gazete’de yaymmlanan metninde bir internet haber sitesi
bulunmamaktaydi. Bu kisim hiikme 2022 yilinda yapilan ve 2023 yilinda
yiiriirliik kazanan degisiklik sonras1 eklenmistir®®. Buna gore bildirim yapilmasa
bile cebri satig [1] bir internet haber sitesinde ve [2] tiraj1 ellibin {izerinde olan

00 “gideri ilgililer tarafindan karsilanmak sartwyla bir internet haber sitesi” kismi hiikkme 7418

saylll Basin Kanunu fle Bazi Kanunlarda Degisiklik Yapilmasma Dair Kanun (RG
18.10.2022/31987) m. 28 b. (1) ile eklenmistir. S6z konusu hiikiim 1/4/2023 tarihinde yiiriirliik
kazanmugtir.

6! Hiikmiin mehazla uyumsuzlugu hakkinda bkz. Siizel, Gemi Alacaklist Hakki, 351 vd. Ayrica
bkz. Ciineyt Siizel, Deniz Icra Hukuku'nun Giincel Sorunlar1 Sempozyumu Ozeti, Deniz Icra
Hukuku Giincel Sorunlart, (B.1, Istanbul Barosu Yayinlar1 2018), 284 (‘Sempozyum Ozeti’).

62 Bkz. yuk. dn. (60).
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ve Tirkiye diizeyinde dagitim1 yapilan gazetelerden biriyle ilan edildigi takdirde
Tiirk bayrakli geminin yurtdiginda cebri satig1 gecerli bir cebri satis olacaktir.

Hiikmiin bu kism1 incelendiginde 2022 yilinda yapilan degisiklik sonrasinda iki
ilanin birlikte yapilmasinin gerekli oldugu hiikiimde kullanilan “ve” baglacindan
anlagilmaktadir. Hiikkmiin s6zli g6z 6niinde tutuldugunda maddenin ilk kisminda
yer verilen “internet sitesi’nin Tiirk internet sitesi olmasi ya da denizcilikle ilgili
bir internet sitesi olmasimin gerekmedigini séylemek miimkiindiir. 5187 sayili
Basin Kanunu m. 2(m)’de internet haber sitesi tanimi1 yer almaktadir. Buna gore
internet ortaminda, belirli araliklarla haber veya yorum niteliginde yazili, gorsel
veya isitsel igeriklerin sunumunu yapmak iizere kurulan ve isletilen siireli yayin
“internet haber sitesi” olarak tarif edilmistir. Dolayisiyla bu 6zelliklere sahip
internet haber sitesinde yapilacak ilan yeterli gdziikmektedir. Ancak ilanin aym
sonucu dogurmasi igin ayni zamanda tiraji ellibin iizerinde olan ve Tiirkiye
diizeyinde dagitim1 yapilan gazetelerden biriyle de ilan edilmesi gerekmektedir.
[leri siiriilebilecek iddialardan biri bugiin itibariyla tiraj1 ellibinin iizerinde olan
gazete sayisinin az oldugudur. internetten hizlica yapilan arastirmada yaklasik
17 gazetenin tirajinin ellibinin {izerinde oldugu tespit edilmektedir®.

1993 Rehin Sozlesmesi m. 11 ve TTK m. 1350 hiikiimleri birlikte
degerlendirildiginde TTK hiikmiinin 1993 Rehin So6zlesmesi ile uyumlu
olmadigim sdylemek miimkiindiir. Hiikmiin mehaza uygun hale getirilmesi igin
“(...) bildirilmesi ve cebri satisin gergeklestigi tilkede ilan edilmesi zorunludur.”
seklinde degisiklik yapilmasi gerekmektedir. Diger bir ifadeyle “veya”
baglacinin “ve” baglaci ile degistirilmesi ve Tiirkiye’de yapilacak ilan kisminin
cikartilip “cebri satisin gerceklestigi iilkede ve bu iilke mevzuati 6ngordiigii
takdirde o sekilde de ilan edilmesi zorunludur.” seklinde degistirilmesi uygun
olacaktir.

Yabanci bayrakli gemilerin satis1 icin hazirliklar ise TTK m. 1384°* ve m.
1385°te diizenlenmistir.

TTK m. 1384 hiikmii su sekildedir:

0 Ornek icin bkz.
<https://www.iso.org.tr/Sites/1/upload/files/Ocak PMI Basin Bulteni 01.02.2024-
12056.pdf> s.e.t. 18 Nisan 2024. Ayrica bkz. https://www.medyaradar.com/tirajlar s.e.t. 18
Nisan 2024.

% TTK m. 1384 hakkinda bkz. Atamer, Cilt IV, 353 vd.
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“MADDE 1384- (1) icra ve Iflas Kanununun 126 nc1 maddesi uyarinca
yapilacak ilanin, icra miidiirii veya ilgililer tarafindan;

(a) Geminin kayitl oldugu sicil devletinde, gemi sicilini tutmakla yilikiimlii
olan makama,

(b) Tescil edilmis akdi rehin alacaklilarina,
(c) Icra dairesine bildirilmis olmalari kaydiyla kanuni rehin alacaklilarina,
(d) Geminin sicile kayitli malikine,

bildirilmesi veya gideri ilgililer tarafindan karsilanmak sartryla bir internet
haber sitesi® ve tiraj1 ellibin iizerinde olan ve sicilin fiilen tutuldugu iilke
diizeyinde dagitimi yapilan gazetelerden biriyle ilan edilmesi zorunludur.”

TTK m. 1384 uyarinca IIK m. 126 geregi yapilacak ilanin hangi sekilde
gergeklestirilecegi ise TTK m. 1385°te su sekilde belirtilmistir:

“MADDE 1385- (1) icra ve Iflas Kanununun 126 nc1 maddesi uyarinca

yapilacak ilan, bir internet haber sitesi ve tiraj1 ellibin iizerinde olan ve yurt

diizeyinde dagitimi yapilan gazetelerden biriyle ve ayrica yurt disinda

diinya ¢apinda dagitim: yapilan denizcilikle ilgili giinliik bir gazetede

yayimlanir.”
Bildirimin yapilacag kisiler bakimindan hiikkmiin 1993 Rehin S6zlesmesi m. 11
ile uyumlu oldugunu sdylemek miimkiindiir. Ancak hiikiimde kullanilan “veya”
baglact goz oniinde tutuldugunda hiikiimde belirtilen kisilere ve makamlara
bildirim yapilmasa bile TTK m. 1385’te ve TTK m. 1384’iin son kisminda
belirtilen sekilde cebri satisin ilan edilmesi durumunda Tiirk hukuku uyarinca
gecerli bir cebri satigin yapilmis oldugunu sdylemek miimkiindiir. Diger bir
ifadeyle, bildirim yapilmaksizin cebri sats, [1] bir internet haber sitesinde®, [2]
tiraji ellibin {izerinde olan ve yurt diizeyinde dagitimi yapilan gazetelerden
biriyle ve [3] yurt disinda diinya ¢apinda dagitimi yapilan denizcilikle ilgili
giinliik bir gazetede yayimlanmasi ile ve [4] tiraj1 ellibin {izerinde olan ve sicilin
fiilen tutuldugu tilke diizeyinde dagitimi yapilan gazetelerden biriyle ilan edildigi
takdirde cebri satig Tiirk hukuku bakimindan gegerli bir satig olacaktir.

6 Bkz. yuk. dn. (60).

% TTK m. 1384 ve TTK m. 1385’in her ikisinde de “bir internet haber sitesi” denilmistir.
Hiikiimler birlestirildiginde “bir internet haber sitesi” iki kere tekrar etmektedir. Her iki
hiikiimde de internet haber sitesi bakimindan ayirt edici bir kosul 6ngdriilmemistir. Dolayistyla
“herhangi bir internet haber sitesinde ilan yapilmas1” yeterlidir. Dolay1styla Tiirk ya da yabanci
internet haber sitesinde ilanin yapilmas: hikkmiin sozii goz oOniinde tutuldugunda fark
yaratmamaktadir.
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Hiikiimde “veya” kismindan sonra dngoriilen ilén yolu tercih edilmez ve bunun
yerine bildirim yolu segilirse, bu durumda cebri satis TTK m. 1385 geregi ii¢
yerde birden ildn edilmeli ve hiikkiimde yazili kisi ve makamlara bildirim
yapilmalidir. 11an yapilmasi zorunlu olan ii¢ yer [1] bir internet sitesi, [2] tiraji
ellibinin {izerinde olan ve yurt diizeyinde dagitimi yapilan gazeteler ve [3] yurt
disinda diinya capinda dagitimi yapilan denizcilikle ilgili giinliik bir gazete
olacaktir. Bu ilanin aym1 zamanda hiikiimde adi gegen kisi ve makamlara
bildirilmesi gerekecektir.

1993 Rehin S6zlesmesi m. 11 hiikkmii géz oniinde tutuldugunda aslinda cebri
satisin gerceklestigi lilke olan Tiirkiye’de basin yoluyla cebri satisin ilan
edilmesi kafidir. Ne var ki kanun koyucu 1993 Rehin S6zlesmesi m. 11 f. 3 c. 2
uyarinca cebri satigin bagka yayin organlariyla da ilan edilmesini uygun gormiis
ve yurt disinda diinya ¢apinda dagitimi yapilan denizcilikle ilgili glinlik bir
gazeteyi de eklemistir®’. 2022 yilinda yapilan degisiklik sonrasinda ise cebri
icranin ayni zamanda bir internet haber sitesinde yayimlanmasi sart kosulmustur.

Hukuk Genel Kurulunun &niine gelen uyusmazlikta® cebri satisin Trade Winds
gazetesinde ilan edildigi anlagilmaktadir. Yargitay bu gazetenin hiikiimde
arandi@1 gibi giinliik degil haftalik oldugunu® goz dniinde tutarak TTK m. 1385
hiikmiiniin karsilanmadigini belirtmigtir. TTK m. 1385 hiikmii cebri icranin
duyurulmasi ve geminin boylece daha yiiksek bedel karsiliginda satilabilmesi
diisiincesiyle kaleme alinmistir. Hatta hiikmiin gerekgesinde de dogrudan
Norveg’te yayimlanan Trade Winds gazetesi bu yonde Omek olarak

67 TBMM, Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), 425. Madde
gerekgeesinin ilgili kismi su sekildedir: “Gemilerin satisinda, diinyanin her késesinden talip
¢ctkmast ihtimali bulunmaktadwr; taliplerin sayisimin artmasi, ihalede elde edilecek satis
bedelinin yiikselmesini ve béylece hem alacaklilarin hem de gemi malikinin ¢ikarlarimin
korunmasini temin edecektir. Dolayisiyla, denizcilik ¢evrelerinde diinya ¢apinda dagitimi
yapilan bir gazetede ihalenin ilan edilmesi, biitiin ilgililerin menfaatinedir. Bu tiir gazetelerin
basinda, Londra'da yayinlanan Lloyd's List gelmektedir, ayrica Norveg'te yayinlanan Trade
Winds de belirlenen amaca hizmet edecektir.”

% Bkz. yuk. dn. (57).

0 2018 yilinda gergeklestirilen Deniz icra Hukuku'nun Giincel Sorunlar1 Sempozyumunda
giindeme gelen bu mesele igin bkz. Siizel, ‘Sempozyum Ozeti’, 295. Katilimcilar tarafindan
hiikmiin gerekg¢esinde Norveg’te yayimlanan “Trade Winds” 6rnegi verildigi, ne var ki “Trade
Winds”’in haftalik gazete oldugu, bu durumun ihalenin feshi sebebi sayilabilecegi
aciklanmistir. Ayrica Trade Winds gazetesinin TTK Tasarist hazirlanirken  giinlikk
yayimlandig1, aradan gegen siirede haftaliga dondiigii, hiikmiin uygulama alan1 disinda kalmis
gibi goziiktiigii ancak “Trade Winds”’in, ayn1 zamanda diinya ¢apinda dagitima sahip oldugu,
bu sebeple, gemilerin cebri icra yoluyla satisinin her ihtimalde bu yaymda duyurulmasinin
yararli olacagi hakkinda bkz. Atamer, Cilt IV, 356.
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gosterilmistir’. Ne var ki bu gazetenin giinliik degil haftalik olmas ve hiikiimde
giinliik ibaresine yer verilmis olmasi hiikkme aykiriliga da sebebiyet vermistir.
Kanimca her ne kadar diinya ¢apinda yapilacak ilan tiim ilgililerin menfaatine
olsa da uyusmazliktaki gibi ihalenin feshedilmesine neden olabilecektir. Bu
sebeple hitkmiin degistirilmesi diisiiniilebilecektir.

Yukarida izah edildigi tizere 1993 Rehin S6zlesmesi hem bildirim hem de ilan
yapilmasini zorunlu kilmaktadir. TTK m. 1384 hiikmii bildirim yapilmamasina
imkan vermektedir’'. Yabanci bayrakli geminin bildirim yapilmaksizin
Tiirkiye’de cebri satis1 o geminin kayith oldugu sicil devletinin kamu diizenine
aykirilik teskil edebilecek ve satigin gegersizligine sebebiyet verebilecektir. Bu
sebeple hitkkmiin mehaza uygun bir sekilde degistirilmesi yerinde olacaktir:

“MADDE 1384- (2) Icra ve Iflas Kanununun 126 nc1 maddesi uyarinca
yapilacak ilanin, icra miidiirii veya ilgililer tarafindan;

a) Geminin kayith oldugu sicil devletinde, gemi sicilini tutmakla yiikiimlii
olan makama,

b) Tescil edilmis akdi rehin alacaklilarina,
¢) Icra dairesine bildirilmis olmalar1 kaydiyla kanuni rehin alacaklilarina,

d) Geminin sicile kayitli malikine,

bildirilmesi zorunludur’?”.

“MADDE 1385- (1) icra ve iflas Kanununun 126 nc1 maddesi uyarinca

yapilacak ilan, bir internet haber sitesi ve tiraj1 ellibin iizerinde olan ve yurt

diizeyinde dagitim yapilan gazetelerden biriyle yayimlanir”.”

70 Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), 425 [bkz. yuk. dn. (67)].

71 TTK m. 1384 diizenlemesinin mehaz 1993 Rehin Sozlesmesi ile karsilastirilmas: bakimindan
ayrintili bilgi i¢in bkz. Stizel, Gemi Alacaklisi Hakki, 354 vd.

Hiikmiin sonunda yer verilen “(...) veya gideri ilgililer tarafindan karsilanmak sartiyla bir
internet haber sitesi ve tiraji ellibin iizerinde olan ve sicilin fiilen tutuldugu iilke diizeyinde
dagitimi yapilan gazetelerden biriyle ilan edilmesi zorunludur.” kisminin ¢ikartilmasi ile
mehaz 1993 Rehin Sozlesmesi ile uyum saglanacaktir. 1993 Rehin Soézlesmesi m. 11 f. 3
uyarinca Ongoriilen yetki cergevesinde cebri satisin gerceklestigi iilkenin uygun gérmesi
halinde ilanin bagkaca yollarla da yapilmas: miimkiindiir. Bu yetkinin kullanilmak istenmesi
halinde bir 6nceki ciimlede ¢ikartilmasi 6nerilen kistm muhafaza edilebilecektir. Bu durumda
“veya” baglact silinerek “ve” baglaci eklenmesi halinde mehaz 1993 Rehin Soézlesmesi ile
uyum saglanabilecektir.

Hiikiimde yer verilen “ve ayrica yurt disinda diinya ¢apinda dagitimi yapilan denizcilikle ilgili
giinliik bir gazetede” kismimin ¢ikartilmasi ile yasanabilecek sikintilarin 6niine gecilmesi
saglanabilecektir. Ne var ki milletleraras: alanda dagitima sahip olan bir gazete ile yapilacak

72

73
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2023 Pekin Sozlesmesi cebri satisin bildirimi bakimindan yeni bir diizenleme
getirmektedir. Sozlesmenin yliriirliik kazanmasi ve ¢ok sayida devletin
sozlesmeye taraf olmasi halinde TTK kanun koyucusunun TTK m. 1385 ile
diinya ¢apinda denizcilik ile ilgili gazetelerde yapilacak ilan ile amagladigi sonug
daha iyi bir sekilde yerine getirilebilecektir. 2023 Pekin Sézlesmesi m. 4 f. 17
geregi cebri satig,

[1] Adli Satig Devletindeki basin veya diger yaym organlarinda ilan edilir;
ve

[2] Yayimlanmak iizere 11 inci maddede belirtilen veri saklama makamina
iletilir’>. Bu makam Uluslararas1 Denizcilik Orgiitii Genel Sekreterince veya
Birlesmis Milletler Uluslararast Ticaret Hukuku Komisyonunca belirlenen bir
kurum olacaktir. Boylece cebri satigin aleniyeti diinya ¢apinda en iyi sekilde
saglanmig olacak ve tiim ilgililerin ¢ikarlar1 da korunmus olacaktir.

V. GEMi ALACAKLISI HAKKININ TABi OLDUGU HAK DUSURUCU
SURENIN CEBRIi iCRA HUKUKUNA ETKiSi

TTK m. 1390 vd. hiikiimlerinde sira cetveline iliskin 0zel diizenlemeler
bulunmaktadir. TTK m. 1320 f. 1 b. (a) ile b. (e)’de yer verilen istemler oncelikli
alacak olarak sira cetvelinin iiclincii sirasinda yer almaktadir. Adi deniz
alacaklar ise sira cetvelinin yedinci sirasinda yer alir [TTK m. 1396].

Gemi alacaklis1 hakki bir sinirli ayni haktir. Ancak TTK m. 1326 ’nin bashigindan
da anlagildigi lizere kanuni rehin hakkinin dogumuna sebebiyet veren temel borg
iligkisinin muaccel olmasindan belirli bir siire sonra kanuni rehin hakki hak
diisiiriicii siireye tabi olacaktir®. Burada dikkat edilmesi gereken husus TTK m.
1326°da ongoriilen hak diisiiriicli siirenin rehin hakkinin dogumuna sebebiyet
veren temel borg iligkisi i¢in degil, bu borg iliskisinin feri niteligindeki kanuni
rehin hakki i¢in s6z konusu oldugudur. Diger bir ifadeyle, TTK m. 1320 f. 1’de
sayilan istemler TTK m. 1326°da 6ngoriilen siire zarfinda sahibine gemi iizerinde

ilanin cebri satisin aleniyetini arttiracagi ve tiim ilgililerin menfaatine olacagi da aciktir.
Hikmiin “ayrica yurt disinda diinya ¢apinda dagitimi yapilan denizcilikle ilgili giinliik veya
haftalik bir gazetede yayimlanmir.” seklinde degistirilmesi uygun olacaktir. Bu yonde bkz.
Siizel, ‘Sempozyum Ozeti’, 297. Bu ekleme 1993 Rehin Sozlesmesi m. 11 f. 3 c. 2 ile de
uyumludur.

74 Ayrmtili bilgi igin bkz. UNCITRAL, 47 vd.

75 Ag¢iklama i¢in bkz. UNCITRAL, 57 vd.

76 TTK m. 1326 hakkinda bkz. Atamer, Cilt II, 188 vd.; Siizel, Gemi Alacaklist Hakki, 292 vd.;
Yazicioglu, 187-188.
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kanuni rehin hakki verecektir. TTK m. 1326’daki siire gectigi takdirde, istem
sahibine rehin hakki tanimayacak ve adi alacak niteliginde olacaktir.

TTK m. 1320 f. 1°de 6ngoriilen istemlerin dncelik hakki diger bir ifadeyle kanuni
rehin hakki vermesi i¢in TTK m. 1326 uyarinca bir y1l i¢inde ileri siiriilmesi
gerekir. Istemin bir yil iginde hangi yarg: islemi ile siiriilmesi halinde gemi
iizerinde kanuni rehin hakkiin diismeyecegi de 6zel olarak diizenlenmistir.

TTK m. 1326 f. 1 uyarinca islemeye baglayan bir yillik siire icinde geminin
ihtiyaten haczedilmesi ve cebri icra yoluyla satilmis olmasi aranmaktadir.

Hiikmiin mehazi olan 1993 Rehin Sézlesmesi m. 9 f. 1’in resmi Ingilizce
metninde:

“...prior to the expiry of such period, the vessel has been arrested or seized,
such arrest or seizure leading to a forced sale”

diizenlenmesine yer verilmistir.
Hiikiim Tiirkge’ye:

“...s0z konusu siirenin dolmasindan evvel geminin ihtiyaten haczedilmesi
ve s0z konusu ihtiyati haciz sonrasinda cebri satisa konu edilmis olmasi
gerekir...”””

seklinde terciime edilebilir.

TTK m. 1326 diizenlemesi de bu sekilde anlasilmali ve kanuni rehin hakkinin
diismemesi i¢in istemin dogdugu tarihten itibaren bir y1l i¢in geminin ihtiyaten
haczedilmesi ve ihtiyati haczi takiben cebrl satiginin istenmis olmasi
gerekmektedir.

TTK m. 1326 £. 3 c. 2 bir yillik hak diisiiriicii stirenin kural olarak kesilmesinin
yahut durmasimin miimkiin olmadigim1 6ngdrmektedir. Aynm1 hilkmiin birinci
cimlesinde bu kurala istisna getirilmis ve geminin hukuken ihtiyati haczinin

77 TTK m. 1326 diizenlemesinde “(...) bir yilin sonunda diiser; megerki, bu siirenin gecmesinden

evvel gemi ihtiyaten haczedilmis ve bunun sonucunda cebri icra yolu ile satilmis olsun.”
diizenlemesine yer verilmistir. Bu diizenleme hem ihtiyati haczin tesisinin hem de cebri satisin
bir yil ig¢inde tamamlanmasimin gerekli oldugu seklinde yorumlanmaya miisaittir. Yanlis
uygulamalarin 6niine gegmek adina “ve bunun sonucunda cebri icra yolu ile satisa konu
edilmis olsun.” ya da “ihtiyati haczi takiben cebri satisinin istenmis olmasi gerekmektedir”
seklinde degisiklik yapilmas1 uygun goziikmektedir. Ayrica bkz. Siizel, ‘Sempozyum Ozeti’,
284; Yazicioglu, 188. TTK m. 1326’°nin soze dayali yorumu i¢in bkz. Yilmaz, 307 dn. 448.
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hukuken caiz olmadig1r zaman araliginin bir yillik siirenin hesabinda dikkate
alinmayacag diizenlenmistir’.

Istanbul BAM 45. Hukuk Dairesi tarafindan 2020 yilinda verilen” ve 2022
yilinda Yargitay 6. Hukuk Dairesi tarafindan onanan kararda® TTK m. 1326 f.
3 anlaminda geminin hukuken ihtiyati haczinin hukuken caiz olmamasi
degerlendirilmistir. Kararda;

“(...) Siirenin uzamasina sebep olan "hukuken caiz olmama" halinin
aciklanmast gerekir. (...) Dava Tirk Mahkemelerinin oniinde
bulunduguna ve olayda da Tirk Hukuku uygulanacagma gore, Tiirk
Hukukunun uygulanabilmesi i¢in de geminin Tiirk Yargt Hakki sinirlarina
girmesi gerekir. (...) Yabanci bayrakli geminin ilk olarak 14/09/2014
tarihinde Zonguldak Limanina yanastig1 ve Tiirk Hukukun ilk olarak bu
tarihte uygulanma imkani1 dogmasi nedeniyle de hak diisiiriicii siirenin
gemiden ayrilma tarihi olarak degil 14/09/2014 tarihinin esas almmasini
TTK 1326/3 maddesi geregince zorunlu kilmistir. Zira gemiden ayrilma
tarihinden geminin Zonguldak Limanina ilk olarak girdigi tarih araliginda
Tiirk Hukukunun uygulanabilmesine imkan yoktur.”

kanaatine varilmistir.

Bu karar 1993 Rehin S6zlesmesinin hazirlik ¢alismalar ile birlikte baska bir
bilimsel ¢aligmada kapsamli bir sekilde degerlendirilmis ve kararmn yerinde
olmadig1 kanaatine varilmistir®'. Bu galismada yalnizca kararin dogurabilecegi
sikintilara yer verilecektir.

Bolge Adliye Mahkemesi, karardan da anlasilabilecegi lizere TTK m. 1355
hiikkmiiniin TTK m. 1326 f. 3’e etkisini degerlendirmistir. TTK’ nin 1355 inci
maddesinde yabanci bayrakli gemiler hakkinda verilecek ihtiyati haciz kararn
bakimindan yetkili mahkemenin hangi mahkeme oldugu belirlenmistir®.
Hiikiimde Tiirkiye’de yabanci bayrakli gemiler hakkinda ihtiyati haciz kararinin,
sadece, yabanci bayrakli geminin demir attifi, samandiraya veya tonoza
baglandigi, yanastig1 ya da kizaga alindigi yer mahkemesi tarafindan verilir.

78 Siirenin durdugu ve kesildigi haller hakkinda degerlendirme i¢in bkz. Atamer, Cilt I, 190-191;
Stizel, Gemi Alacakiist Hakki, 302 vd.; Yazicioglu, 189-190.

7 Istanbul BAM 45. HD., 30.12.2020, E. 2020/592, K. 2020/493 (Lexpera) s.c.t. | Aralik 2024.

80 6. HD, 6.9.2022, E. 2021/3918, K. 2022/3884 (Lexpera) s.e.t. 1 Aralik 2024. Bu kararin
gerekgesinde TTK mm. 1326 diizenlemesinin ayrintili degerlendirilmedigi, Istanbul BAM 45.
Hukuk Dairesinin gerekgesinin “onandigi” goriilmektedir.

Ciineyt Stizel, ‘Maritime Liens: An Endless Torpedo for Foreign Flagged Vessels in Turkish
Seas’, Journal of Maritime Law and Commerce (2023/24) 53(1), 24-44.

82 TTK m. 1355 hakkinda bkz. Atamer, Cilt IV, 210 vd.
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Dolayisiyla yabanci bayrakli gemi iizerinde ihtiyati haciz karar1 bakimimdan
Tilirk mahkemelerinin yargi yetkisinin kurulabilmesi i¢gin TTK m. 1355’te
ongoriilen yer mahkemesi cevresi i¢inde geminin kara ile baglanti kurmasi® ve
ugraksiz gecis yapmamasi gerckmektedir. Aksi takdirde ihtiyati haciz karari
bakimindan yabanci bayrakli gemiler i¢in Tiirk mahkemelerinin yarg: yetkisi
kurulamadigindan, Tiirkiye’de o geminin ihtiyati haczi s6z konusu olmaz.

Bolge Adliye Mahkemesi yabanci bayrakli gemiler igin verilecek ihtiyati haciz
karar1 bakimindan Tiirk mahkemelerinin TTK m. 1355 anlaminda yargi
yetkisinin kurulamamasini gemi alacaklis1 hakki i¢in 6ngoriilen bir yillik hak
diislirici siirenin hesabinda dikkate alinmamas1 gerektigi zira bu zaman
araliginda geminin ihtiyati haczinin hukuken miimkiin olmadig1 kanaatine
varmigtir. Uyusmazliga konu olan gemi yabanci bayraklidir ve gemi adamlar1 da
Tiirk vatandasi degildir. Bu geminin diinyanin diger yerlerinde ihtiyaten
haczedilmesi miimkiin olmakla birlikte TTK m. 1355 geregi Tiirk
mahkemelerinin ihtiyati haciz karar1 bakimindan yargi yetkisi bulunmadig
miiddetge Tiirkiye’de ihtiyaten haczedilmesi miimkiin degildir.

Bu ¢alismada yalmzca bir 6rnek iizerinden agiklama yapilacaktir. Yabanci
bayrakli gemi iizerinde deniz is sozlesmesinden dogan bir gemi alacaginin
bulundugu varsayimi degerlendirilecektir. Ucret alacagi ddenmeyen gemi
adaminin bu istemin borglusuna kars1 Tiirk Hukuku’nda oldugu gibi bes yillik
zamanagimi siiresi i¢inde asil bor¢luya bagvurma imkani olsun. Bu istem ayni
zamanda gemi alacagi oldugundan ve Tiirkiye’de yargi yoluyla ileri siiriilen
istemlerin gemi alacaklis1 verip vermedigine TTK m. 1320 f. 3 uyarinca Tiirk
Hukuku uygulandigindan, istemin sahibine gemi alacaklis1 hakki verecek [m.
1320 f. 1 b. (a)] ve kanuni rehin hakki TTK m. 1326 f. 1 uyarinca bir yillik hak
diisiiriicii siireye tabi olacaktir. Ucret alacagmin dogumundan itibaren yabanci
bayrakli geminin dort y1l boyunca Tiirk karasularia gelmemesi ve TTK m. 1326
f. 1’de 6ngoriilen hak diisiirticti stirenin TTK m. 1326 f. 3 uyarinca geminin Tiirk
karasularina girmesinden sonra basladiginin kabul edilmesi gemi alacaklist
hakkimin kisa siirelere tabi tutulmasi amaci ile bagdagsmamaktadir. Zira gemi
alacaklis1 hakki igin kisa hak diisiiriicii siire kabul edilmesinin asli amac1 gemi
iizerindeki ayni hak sahipleri olan malik ve ipotekli alacaklilarin menfaatinin
korunmas1 ve gemi finansmanina iligkin kosullarin gelistirilmesi ve gemi ipotegi
giivencesini kuvvetlendirilmesidir. Geminin dort yil i¢inde iki kez devren el

8 Hiikiimde geminin yargi gevresi iginde (deniz iizerinde veya altindaki) kara ile baglanti kurmus
olmasinin arandig1 hakkinda bkz. Atamer, Cilt IV, 214.
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degistirdigi ve iizerinde son miilkiyet devrinin finansmanini saglayan bir banka
lehine ipotek hakki tesis edildigi drnegi verildiginde ve dort yil dnce muaccel
olan bir bor¢ i¢in gemi alacaklisinin rehin hakkimin tabi oldugu bir yillik hak
diisiirticli siirenin geminin Tiirk karasularina girmesi ile islemeye basladiginin
kabul edilmesi hélinde, gemisi ihtiyaten haczedilen malik, dort yi1l 6nce iki
onceki malikin borcundan dogan bir istem igin gemisi ile sorumlu olacak ve dort
y1l dnce muaccel olan gemi adami alacaklarmin rehin hakki ipotekli alacaklinin
ipotek hakkinin 6niine gececektir. Bu sonu¢ kanimca yerinde degildir. Aksi
takdirde, Tiirk karasularinda durmak yabanci bayrakli gemiler bakimindan
gecmis yillarda dogmus ve bilinmeyen bir alacak igin ihtiyati haciz ve cebri satig
tehlikesi arz edecektir. 1993 Rehin Sozlesmesi m. 9’un hazirlanma amaci da
siiphesiz bu degildir.

Bu belirsizligi ortadan kaldirmak i¢in TTK m. 1326 f. 3 c. 2’nin 3 iincii ciimle
olarak degistirilmesi ve hiikmiin su sekilde kaleme alinmasi1 uygun olabilecektir:

“MADDE 1326- Geminin ihtiyati haczinin hukuken caiz olmadig1 zaman
aralig1, bu siirelerin hesabinda dikkate alinmaz. 1355 inci madde uyarica
Tiirk mahkemelerinin yetkili olmamasi1 hukuken caiz olmayan zaman

araligindan sayilmaz®. Diger sebeplerden siirenin durmasi veya kesilmesi
s0z konusu degildir.”

SONUC

TTK m. 1320 ila 1327 arasinda diizenlenen gemi alacaklisinin kanuni rehin
hakkinin mehazi1 1993 Rehin Sézlesmesidir. TTK m. 1320°de alt1 bent olarak
ongoriilen gemi alacaklar1 aym1 zamanda TTK m. 1352 anlaminda deniz
alacagidir. Caligmada TTK nin yiiriirliige girdigi tarih olan 1/7/2012 tarihinden
sonra verilmis olan ve hem gemi alacaklis1 hakkin1 hem de deniz cebri icra
hukukunu ilgilendiren kararlar incelenmistir. Degerlendirme yapilirken
hiikiimlerin mehazi 1993 Rehin So6zlesmesi hiikiimleri ile de karsilagtirma
yapilmustir.

Caligmada varilan sonuglar su sekildedir:

[1] Tiirkiye halen tarafi oldugu 1926 Rehin Sozlesmesinden bir an 6nce
ayrilmahidir. TTK bu alanda 1993 Rehin So6zlesmesini mehaz olarak almustir.
1993 Rehin Sézlesmesi ile 1926 Rehin S6zlesmesi hiikiimleri arasinda 6nemli
farkliliklar vardir. Uygulanacak hiikiimler bakimindan yorum sorunlarinin 6niine

8 TTK m. 1326 metninde halihazirda bulunmayan eklenmesi dnerilen ikinci ciimle bu sekildedir.
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gecilmesi i¢in Tiirkiye’nin 1926 Rehin Sozlesmesinden ayrilmasi en yerinde
¢Oziim olacaktir.

(2] TTK m. 1350 f. 1 c. 1 geregi cebri icraya iliskin biitiin islem ve
tasarruflar geminin bu iglem ve tasarrufun yapildigi sirada bulundugu iilkenin
hukukuna tabi tutulmustur. Cebri satisin gerceklestigi yabanci iilke hukukuna
gbre geminin fiilen satig1 esnasinda o iilkede bulunmasimin sart kosulmamasi
durumu forum shopping teskil edecek Tiirk icra hukukunun temel prensipleriyle
bagdagmayacaktir. Tiirk gemisinin yabanci bir devlette cebri icra yoluyla
satiginin Tiirk kamu diizenini ihlal etmesi halinde satisin Tiirkiye’de sonug
dogurmamasi sonucuna vartlmalidir.

[3] TTK m. 1350 f. 1 ¢. 2 ile TTK m. 1384 diizenlemeleri mehaz 1993 Rehin
Sozlesmesi ile uyumlu degildir. Tiirkiye 1993 Rehin Sozlesmesine taraf olma
siirecini  baglatmis olmasina ragmen halen taraf olma islemleri
tamamlanmamustir. 1993 Rehin S6zlesmesi Tiirkiye hakkinda yiirtirlige girdigi
takdirde 1993 Rehin S6zlesmesi m. 11 diizenlemesi oncelikli olarak uygulama
alan1 bulmalidir. Her haliikarda yapilacak kanun degisikligi ile anilan
hiikiimlerin 1993 Rehin S6zlesmesi ile uyumlu héle getirilmesi yerinde olacaktir.

(4] Yabanci bayrakli gemi iizerinde ihtiyati haciz karar1 bakimindan Tiirk
mahkemelerinin yargi yetkisinin kurulabilmesi i¢in TTK m. 1355’te 6ngoriilen
yer mahkemesi ¢evresi i¢inde geminin kara ile baglanti kurmasi ve ugraksiz
gecis yapmamasi gerekmektedir. Yabanci bayrakli gemiler igin verilecek ihtiyati
haciz karar1 bakimindan; Tiirk mahkemelerinin TTK m. 1355 anlaminda yargi
yetkisinin kurulamamasi, gemi alacaklarinin tabi oldugu bir yillik hak diisiirticti
siirenin islemesini durdurmamalidir.

[5] 2023 Pekin Sozlesmesi milletleraras1 hukukta heniiz yiiriirlige
girmemistir. 2023 Pekin S6zlesmesi hiikiimleri 1993 Rehin S6zlesmesi m. 11 ve
12°den yola ¢ikilarak hazirlanmistir. Tiirkiye’nin 2023 Pekin Sozlesmesine taraf
olma iradesini gdstermesi hélinde 2023 Pekin S6zlesmesinin TTK’da karsilik
bulan hiikiimleri yeni bastan gzden gecirilmelidir.
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ABSTRACT

Maritime liens are regulated under Articles 1320 to 1327 of the Turkish Commercial
Code. The aforementioned provisions are adopted directly from International
Convention on Maritime Liens and Mortgages, 1993 signed in Geneva on 6/5/1993. The
domestic law procedures to become a party to this international convention were initiated
by Tiirkiye in 2017, but the process has not been finalised to date.

The subsequent subjects are to be assessed in this article: The problems that may arise
from the fact that Tirkiye is still a party to the International Convention for the
unification of Certain Rules of Law Relating to Maritime Liens and Mortgages, 1926;
the issues that arise in terms of the transfer of clean title of the vessel free of all liens,
charges and encumbrances following the forced sale of the vessel; the discrepancies
between the 1993 Convention’s provisions on the notification and announcement of a
forced sale and the corresponding provisions of the Turkish Commercial Code; the
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problems arising in the interpretation of the provision on the extinction period of the
maritime liens, and the impact of all these issues on the marine enforcement law.

Keywords: eMaritime Liens eMaritime Claims eArrest of Ships eInternational
Convention on Maritime Liens and Mortgages, 1993 *Extinction Period
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Tiirk Ticaret Kanununun 1320 ila 1327. maddelerinde gemi alacaklis1 hakk:
diizenlenmistir. Anilan hiikiimlerin mehazi 6/5/1993 tarihinde Cenevre’de kabul edilen
Gemi Alacaklisi Haklarina ve Gemi Ipoteklerine iliskin Milletleraras1 Sézlesme’dir.

Tiirkiye bu milletlerarast s6zlesmeye taraf olma islemlerini 2017 yilinda baglatmasina
ragmen halen milletleraras: s6zlesmenin tarafi olmamistir.

Caligmada Tiirkiye’nin halen Deniz Vasitalarinin Rehni ve imtiyazi ile Alakali Bazi
Kaidelerin Tevhidi Hakkindaki 10/4/1926 Milletleraras1 Sozlesmeye taraf olmasinin
uygulanacak hukuk bakimindan dogurabilecegi sorunlar, geminin cebri satis1 sonrasinda
tiim ayni ve sahsi haklardan ari bir sekilde miilkiyetinin intikali bakimindan giindeme
gelen meseleler, 1993 tarihli S6zlesmesinin cebrl satisin bildirimi ve ildnina iligkin
hiikiimleri ile TTK’nin karsilik gelen diizenlemeleri arasindaki farkliliklar ve Gemi
alacaklist  hakkinin tabi oldugu hak diisiiriicii siireye iliskin diizenlemenin
yorumlanmasinda ortaya ¢ikan sorunlar ve tiim bu hususlarin cebri icra hukukuna etkisi
degerlendirilecektir.

Anahtar Kelimeler: *«Gemi Alacaklis1 Hakki *Deniz Alacagi *Gemilerin Ihtiyati Haczi
*Gemi Alacaklis1 Haklarina ve Gemi Ipoteklerine Iliskin Milletlerarasi S6zlesme *Hak
Diigtirticti Stire

I. SCOPE OF THE STUDY

International Convention on Maritime Liens and Mortgages, adopted in Geneva
on 6/5/1993 (1993 Maritime Liens Convention”)', is among the international

International Convention on Maritime Liens and Mortgages, 1993. The 1993 Mortgage
Convention entered into force in international law on 5/9/2004. As of today, 21 States are
parties to the 1993 Maritime Liens Convention. For states party to the 1993 Treaty Convention,
see <https:/treaties.un.org/pages/ViewDetails.aspx?stc=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> accessed 1 December 2024.
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conventions® whose provisions® were decided to be incorporated* verbatim® into
Turkish Commercial Code (“TCC”). The 1993 Maritime Liens Convention is the
third and last international convention prepared in this field®. Tiirkiye is still a

For a table of articles corresponding to the TCC provisions of the 1993 Maritime Liens
Convention, comparing the text of the 1993 Maritime Liens Convention with the TCC
provisions and article justifications, see: Kerim Atamer and Ciineyt Siizel and Duygu Damar,
'"Text and Translation', in Kerim Atamer and Ciineyt Siizel (eds), Sources of the New Maritime
Trade Law, Volume I, International Conventions and Their Annotated Translations,
Bibliography, Court Decisions, (1st edn, On Iki Levha Publishing House 2013) 122. For
scientific studies written in foreign languages in which the 1993 Maritime Liens Convention
is evaluated in the light of its preparatory work, see. Francesco Berlingieri, The Convention on
Maritime Liens and Mortgages, 1993, An Analysis of Its Provisions in the Light of the Previous
Conventions and of the Travaux Preparatoires, (CMI Yearbook 2016) 225 et al.; Christine
Wersel, Das Ubereinkommen iiber Schiffsgldubigerrechte und Schiffshypotheken vom 6. Mai
1993, (1st edn, Lit 1996); Beate Czerwenka, 'Internationales Ubereinkommen von 1993 iiber
Schiffsgliubigerrechte und  Schiffshypotheken, Ubereinkommen von 1993' (1994)
Transportrecht 213, 213 et al.

3 Turkish Commercial Code, Law Number: 6102, Date of Acceptance: 13.1.2011, OG
14.2.2011/27846. For the current full text of the law, see the <law.gov.tr> accessed 25 April
2024.

4 See. TBMM, Turkish Commercial Code Draft and Justice Commission Report (1/324),
General Preamble no. 161-162, 60: General Preamble no. 195, 62: General Preamble no. 198,
392-394: General Explanations and Justifications of Articles 1320 to 1327, 861-864. For the
amendments made to articles 1315, 1320, 1324 and 1350 in order to ensure compliance with
the 1993 Maritime Liens Convention in the TBMM Justice Commission, see: TBMM Term:
23, Legislative Year: 2, Number of Pages: 96, 548, 550, 551. During the General Assembly
deliberations of the Turkish Grand National Assembly, a proposal was made regarding Article
1320 of the TCC and a new third paragraph was added to this article, on the proposal see.
TBMM General Assembly Minutes, 23. Term, 5. Legislative Year, 51. Combination,
13.1.2011, 96.

For a comparative and explanatory evaluation of the Mehaz 1993 Maritime Liens Convention
with the provisions of the TCC, see. Ciineyt Siizel, Gemi Alacakiis: Hakk: ve Gemi Ipotegi
Haklanda 1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu, (1st edn, On iki Levha
Publishing House 2012) (Gemi Alacaklisi Hakki); Clineyt Siizel, “Agiklamalar”, Kerim
Atamer and Ciineyt Siizel, Yeni Deniz Ticareti Hukuku’nun Kaynaklari, volume I,
Milletlerarasi Sozlesmeler ve A¢iklamali Cevirileri, Bibliyografya, Mahkeme Kararlari, (1st
edn, On Tki Levha Publishing House 2013) 79 et al.; Nil Kula Degirmenci, ‘Tiirk Ticaret
Kanunu Uygulamalarinda Gemi Alacaklist Hakkinin Bir Unsuru Olarak Hakkin Sahibi’,
(2014)18(3-4) Gazi University Faculty of Law Journal 245, 246 et al.

Ship claimant rights have been the subject of three different international agreements prepared
at different dates. These conventions are, respectively, International Convention for the
Unification of certain Rules relating to Maritime Liens and Mortgages, 10/4/1926 (“1926
Maritime Liens Convention”), the International Convention for the Unification of Certain
Rules Relating to Maritime Liens and Mortgages, 27.5.1967 (“1967 Maritime Liens
Convention”) and the International Convention on Maritime Liens and Mortgages, 6.5.1993
(“1993 Maritime Liens Convention”). The 1967 Maritime Liens Convention has not entered
into force in international law. The 1926 Maritime Liens Convention and the 1993 Maritime
Liens Convention are in force in international law.
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party to the International Convention for the Unification of certain Rules relating
to Maritime Liens and Mortgages dated 10/4/1926 (1926 Maritime Liens
Convention”). Although the process of becoming a party to the 1993 Maritime
Liens Convention was initiated in 2017,” as of today, the process of becoming a
party has not yet been completed®. If Tiirkiye accedes to the 1993 Maritime
Liens Convention pursuant to Article 18(2)(c) of the Convention, the Convention
will enter into force for Tiirkiye three months after the instrument of accession
is deposited with the United Nations Secretary-General [Art. 17, Art. 18(3), Art.
19(2)].

In this study, the effects of the 1993 Maritime Liens Convention on compulsory
enforcement law will be evaluated.

In the study, respectively:

[1] Problems that may arise in terms of applicable law due to Tiirkiye being
a party to the 1926 Maritime Liens Convention;

[2] Issues that arise regarding the transfer of ownership of the ship, free from
rights in rem and personal rights, after the judicial sale of the ship,

The process of becoming a party to the 1993 Maritime Liens Convention was initiated in
domestic law with the Law No. 6940 on the Approval of Our Participation in the International
Convention on the Rights of Ship Creditors and Ship Mortgages [Official Gazette 25.3.2017/
30018]. Draft Law on Approval of Our Accession to the International Convention on Maritime
Liens and Mortgages on the Turkish Translation of the 1993 Maritime Liens Convention
(1/476) and Report of the Foreign Affairs Committee, TBMM, Legislative Term. 26,
Legislative Year: 1, Number of Rows: Draft No. 226. The process of becoming a party to the
International Convention on the Precautionary Arrest of Ships, which Tiirkiye initiated at the
same time as the 1993 International Convention on Maritime Liens and Mortgages, has been
completed in terms of international law in 1999 and the 1999 Maritime Liens Convention
entered into force for Tiirkiye on 11/12/2019. It is not known why the process of becoming a
party to the 1993 Maritime Liens Convention was not completed. For the Draft Law No. 6940,
see

<https://www5.tbmm.gov.tr/tutanaklar/ TUTANAK/TBMM/d26/c041/tbmm26041078ss0226
.pdf> accessed 1 December 2024.

8 Nazli Selek and Canberk Tuygan, ‘Tekne Baglama Sozlesmesinden Kaynaklanan
Uyusmazliklarin Gemi Alacaklist Hakki Baglaminda Incelenmesi’, (2024) 3 (1) Piri Reis
University Maritime Law Journal 129, 143. The “1993 Rehin S6zlesmesine Tiirkiye’nin taraf
oldugu, 1993 Rehin Soézlesmesinin Tiirkiye hakkinda yiiriirliige girdigi ve bugiin itibariyla hem
1926 Rehin Sozlesmesinin hem de 1993 Rehin Sozlesmesinin aym1 anda gegerliligini
stirdiirdiigiine yonelik tespit” is not appropriate considering the information that Tiirkiye has
not yet completed the procedures to become a party to the 1993 Maritime Liens Convention.
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[3] Differences between the provisions of the 1993 Maritime Liens
Convention regarding the notification and announcement of judicial sale and the
corresponding regulations of the TCC, and

(4] Problems arising in the interpretation of the regulation regarding the
extinction period to which the maritime lien holder’s right is subject and its
impact on compulsory enforcement law,

will be addressed.

The study will also refer to the provisions of the United Nations Convention on
the International Effects of Judicial Sales of Ships’, 2023'° (“2023 Beijing
Convention”), which was signed in Beijing in September 2023. The main reason
is the fact that 2023 Beijing Convention was prepared based on Articles 11 and
12 of the 1993 Maritime Liens Convention.

II. INTERPRETATION PROBLEMS CAUSED BY FAILURE TO
BECOME A PARTY TO THE 1993 MARITIME LIENS CONVENTION

As stated above, Tiirkiye is still a party to the 1926 Maritime Liens Convention.

The official English name of the Convention is United Nations Convention on the International
Effects of Judicial Sales of Ships. As seen, the official English text of the Convention uses the
term "judicial sales of ships." The notification regarding the judicial sale of ships and the
effects of such sales are regulated in international maritime law under Articles 11 and 12 of
the 1993 Maritime Liens Convention. The official English titles of these articles are "notice of
forced sale" and "effects of forced sale," respectively. These two provisions of the 1993
Maritime Liens Convention also serve as the basis for Articles 1350, 1384, 1385, 1388, 1390,
1391, and 1394 of the Turkish Commercial Code (TCC). These provisions are included in the
Eighth Chapter of the Fifth Book of the TCC under the title "Special Provisions on
Enforcement." Unlike Articles 11 and 12 of the 1993 Maritime Liens Convention, the 2023
Beijing Convention uses the term "judicial sale" instead of "forced sale." Considering the
definition provided in Article 2(a) of the Convention, it is understood that the term "judicial
sale" is broader than forced sale. Furthermore, the preparatory works of the 2023 Beijing
Convention reveal that the term "judicial sale" was deliberately chosen instead of "forced sale."
In light of these explanations, the term "adli satis" (judicial sale) was preferred over "cebri
satig" (forced sale) in the translation. See Ciineyt Siizel and Giines Karol Isiklar, ‘Gemilerin
Adli Satigmin Milletleraras: Etkilerine Iliskin Birlesmis Milletler Sézlesmesi’ (Translation),
(2023) 2(2) Piri Reis University Journal of Maritime Law 389, 390 fn. 2.

For the Turkish translation of the 2023 Beijing Agreement, see: Siizel and Isiklar, p. 41-94;
Natzie Sefer, 'Draft International Convention on the Sale of Ships Abroad by Forced Execution
and Their Recognition', (Master's Thesis, Istanbul University, Institute of Social Sciences,
Department of Private Law, 2020), 163 et al.
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The most important feature of the maritime lien holder's right is that it takes
precedence over all other limited real rights registered in the registry''. One of
the most important securities on a ship is the ship mortgage. However, the
statuory lien given by the maritime lien holder takes precedence over the
mortgagee in the ranking'?. Since it is not possible to register this lien with the
registry, it is not public and arises outside the registry'’. The high number of
claims granting statutory lien rights brings about the risk of not being able to
collect receivables for credit institutions that provide ship financing and secure
their receivables with ship mortgages. The claims granting statutory lien that are
numerous in the 1926 Maritime Liens Convention are has been reduced in
number in the 1967 Maritime Liens Convention and the 1993 Maritime Liens
Convention'*. For instance, claims for cargo damage arising from a freight
contract granted the owner a maritime lien on the vessel under Article 2(4)"° of
the 1926 Maritime Liens Convention, whereas such claims are not included
among maritime liens under Article 4 of the 1993 Maritime Liens Convention.

In the first paragraph of Article 1320 of the TCC, a limited number of claims are
listed in six subparagraphs. The basis of this regulation is the 1993 Maritime
Liens Convention, Article 4 and 6. Claims for cargo damage arising from a
freight contract are not included among the maritime liens listed under Article
4(1) of the 1993 Maritime Liens Convention and its verbatim incorporation into
domestic law in Article 1320(1)(a) to (e) of the TCC'S.

T Based on Art. 5 and Art. 6 of the 1993 Maritime Liens Convention, Art. 1323 of the TCC
regulates the priority of the ship creditor's right. On the priority of the ship creditor's right, see
Kerim Atamer, Deniz Ticareti Hukuku Volume II: Gemilerin Esya Hukuku, Fasikil 1: Girig-
Temel Kavramlar-Zilyetlik-Kanuni Rehin Haklari, (P.1, On 1ki Levha Publishing 2018) 82 vd.
(Volume I1); Stizel, Gemi Alacaklist Hakk, 282 et al.; Biilent Sozer, Deniz Ticareti Hukuku —
11 (Textbook): Miisterek Avaryalar, Catmalar, Kurtarma, Gemi Alacaklisi Hakki, (P.1, Vedat
Bookstore 2016) 608; Emine Yazicioglu, Kender-Cetingil Deniz Ticareti Hukuku, (16th edn,
Filiz Bookstore 2020) 178.

12 TCC art. 1323(1), "(...) the legal lien right of the ship's creditors takes precedence over all
legal and contractual lien rights and similar obligations, whether registered or not, on the
ship."

13 Atamer, Volume II, 178, Sozer, 603; Siizel, Gemi Alacaklis: Hakki, 292.

For an explanation made in the light of the preparatory work, see Siizel, Gemi Alacaklis: Hakku,

156 et al.

151926 Maritime Liens Convention Art. 2(1)(4).

Based on the authorization granted under Art. 6 of the 1993 Maritime Liens Convention, in

addition to the claims under Art. 4 of the 1993 Maritime Liens Convention, in national law,

“claims for the general average general average share” are recognized as ship claims under
Art. 1320(1)(f) of the TCC. On Art. 6 of the 1993 Maritime Liens Convention and Art.
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The law applicable to private law transactions that contain a foreign element is
determined in accordance with the conflict of laws rules set forth in the
International Private and Procedural Law Act'” (“IPPL”) [Art. 1(1)]. However,
Article 1(2) of the IPPL reserves the provisions of international conventions to
which Tiirkiye is a party. Therefore, if the conditions for the field of application
of an international convention to which Tiirkiye is a party are met, the provisions
of the international convention should be applied to the dispute'®, and in matters
not regulated in the international convention, the applicable law should be
determined in accordance with the conflict of laws rules.

The scope of application of the 1926 Maritime Liens Convention is regulated in
Article 14 of the Convention. If the ship in question is flying the flag of a party
state, the provisions of the 1926 Maritime Liens Convention must be applied"’.
In other words, the ship on which the maritime lien is alleged must fly the flag
of a state party to the 1926 Maritime Liens Convention.

At the time this study was prepared for publication, all the state party to the 1926
Maritime Liens Convention were inspected. France is still a party to the 1926
Maritime Liens Convention®. If cargo damage occurs in the carriage of goods
to a Turkish port by a French flagged ship, this claim will give the owner a
maritime liens over the ship in accordance with Article 2 of the 1926 Maritime
Liens Convention. Thus, the registered owner of the ship will be liable to bear
the statutory lien on their ship even if they are not the carrier or the actual
carrier’'. If the same transport were to be made to Turkish ports by a German-

1320(1)(f) of the TCC adopted on the basis of this authorization, see. Atamer, Volume I, 172
et al.; Stizel, Gemi Alacaklis1 Hakk, 269 et al.

Law on Private International Law and Procedural Law, Law Number: 5718, Date of
Acceptance: 27.11.2007, OG 12.12.2007/26728. For the current full text of the law, see the
<law.gov.tr> accessed 25 April 2024.

For a comprehensive explanation of the priority of international agreements to which Tiirkiye
is a party, in terms of maritime trade law, see. Kerim Atamer, Deniz Ticareti Hukuku, Volume
I, (1st edn, On Iki Levha Publishing 2017), 25 et al. (Volume I).

19 Art.14 of the 1926 Maritime Liens Convention. on the field of application clause of the 1926
Maritime Liens Convention, see.. Fahiman Tekil, Deniz Hukuku (Uluslararasi
Konvansiyonlar), (1st edn, Tekil Publications 1987), 63; Siizel, Gemi Alacaklisi Hakk, 22.

See
<https://diplomatie.belgium.be/sites/default/files/documents/CDM5.%20Convention%?20inte
rnationale%20pour%201'unification%20de%20certaines%20r%C3%A8gles%20relatives.pdf
> accessed 17 April 2024.

Article 1062(2)(2) of the TCC stipulates that “The owner may not prevent a person who
makes a claim as a ship creditor due to the operation of the ship from claiming his right, unless
such operation is unfair to the owner and the creditor is in bad faith.”

20
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flagged ship, the result would be different. Since Germany is not a party to the
1926 Maritime Lien Convention, the 1926 Maritime Lien Convention will not
be applicable in this case. For this instance, whether the claim gives the owner
the maritime lien on the ship must be determined according to the conflict of
laws rules. Article 1320(3) of the TCC sets forth a conflict of laws rule applicable
to the maritime liens and provides that Turkish law** is determinative as to
whether the claimant is entitled to a maritime lien in the dispute before Turkish
courts. Since the aforementioned claim is not included in Article 1320 of the
TCC, the shipowner shall not be the maritime lien holder and the cargo insurer,
as the shipowner or its legal successor, shall not be able to assert a statutory lien
over the ship on which the property damage occurred.

Differences in the applicable provisions will also cause interpretation problems
in terms of compulsory enforcement law. Damage to goods arising from a freight
contract is also a maritime claim [TCC Art. 1352(g)]*. In order to secure
maritime claims, only arrest of the ship can be demanded [Art. 1353(1)(1)]. The
exercise of the arrest is regulated under Art. 1369 of TCC. Accordingly, the
arrest of a vessel against which a maritime claim is asserted depends on the
condition that the person who owned the vessel at the time the maritime claim
arose is still the owner of the vessel and liable for the debt at the time the arrest
is executed [Art. 1369(1)(a)]. One of the exceptions to this rule is that the claim
gives the owner the right of maritime lien [Art. 1369(1)(e)]**. However, when
the wording of the provision is examined, it is seen that there is a direct reference
to Article 1320%°. In other words, even if the owner of the ship is not the debtor
of the maritime claim when the maritime claim arises and is executed, the
arrestof the ship is possible if the claim is a maritime lien pursuant to Article
1320 of TCC.

22 Atamer, Volume I, 526; Siizel, Gemi Alacaklis1 Hakki, 166 et al.; Yazicioglu, 177; Selek and
Tuygan, 143.

About this maritime claim, see: Kerim Atamer, Deniz Ticareti Hukuku, Volume 1V, Deniz Icra
Hukuku, (2nd edn, On Tki Levha Publishing 2019) 121 et al. (Volume IV); Ecehan Yesilova
Aras, 1999 Tarihli Milletlerarasi Sézlesme Geregi Geminin Ihtiyati Haczi Kararinin Infazi
“Arrest”, (1st edn, Yetkin Publications 2023), 81.

For the right of precautionary lien on receivables secured by mortgage on the ship, see. Atamer,
Volume IV, 179; Yazicioglu, 186; Onur Yilmaz, Gemilerin Ihtiyati Haczi, (V.1, On Iki Levha
Publishing 2023), 150 et al.; Yesilova Aras, 237.

The relevant part of the provision is as follows: “The precautionary arrest of any ship against
which a maritime claim is claimed is possible if (...) [the] claim grants the right of a maritime
claimant in accordance with Article 1320.”
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An example to be examined within this scope involves a French-flagged vessel
whose possession was transferred to a charterer under a bareboat charter
agreement, with the charterer operating the vessel in maritime trade on their own
behalf and account. During the carriage process under a freight contract
concluded by the charterer in the capacity of carrier, a cargo of rolled steel coils
sustained damage. Although the claim is a maritime claim, the owner of the ship
is not the debtor of the maritime claim. Since the conditions of Art. 1369(1)(a)
of TCC are not met, it does not seem possible for the ship to be arrested by the
claimant. However, as explained above, this claim is a maritime lien pursuant to
Article 2 of the 1926 Maritime Liens Convention. However, this claim is not
listed as a maritime lien under Article 1320 of the TCC. Therefore, pursuant to
Article 1369(1)(e) of the TCC, the request for the arrest of a ship depends on the
condition that the claim grants a maritime lien under Article 1320 of the TCC.
However, although the claim arising from the freight contract is a maritime lien
pursuant to Article 2 of the 1926 Maritime Lien Convention, it is not pursuant to
Article 1320(1) of the TCC. The arrest of the ship is subject to the law of the
country in which the ship is located at the time of this transaction [TCC Art.
1350(1)(1)]. In this case, it is concluded that although the interpretation based
on words gives the claimant the right to maritime lien on the ship according to
Turkish law, it is not possible to arrest the ship. In other words, although the
receivable constituting the basis of the lien is considered as a receivable that
gives a maritime lien pursuant to the 1926 Maritime Lien Convention in a dispute
before a Turkish court, it will not be possible to obtain a arrest decision on the
ship based on the same receivable due to the direct reference of Article
1369(1)(e) of the TCC to Article 1320 of the TCC. However, this conclusion is
not correct. It should be possible to arrest the French flagged ship operated by
the charterer as per Article 1369(1)(e) of the TCC. This conclusion can also be
reached by broadly interpreting the reference of Art. 1369(1)(e) of the TCC to
Art. 1320 of the TCC. In this context, it may be suggested to consider Art.
1320(3) of the TCC in determining the scope of the reference. Because, in the
relevant provision, it is foreseen that whether a claim brought through judicial
proceedings in Tiirkiye gives maritime liens or not shall be determined in
accordance with “Turkish law”. In other words, it may be taken into
consideration that “Turkish law” is the determining criterion whether the
receivable gives a maritime lien or not, and that there is no condition stipulating
that the receivable “must be one of the receivables listed in Art. 1320(1) TCC”.
Thus, it may be interpreted that a claim that falls within the scope of the 1926
Maritime Liens Convention, which is applicable by virtue of Art. 1(2) of the
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IPPL and constitutes a part of Turkish law, gives a maritime lien pursuant to Art.
1320(3) of the TCC, and thus falls within the scope of the reference in Art.
1369(1)(e) of the TCC. In summary; since the 1926 Maritime Liens Convention
is still a part of Turkish law in terms of substantive law, it would be appropriate
for the regulation of the TCC that allows for receivables granting maritime lien
rights to also be valid for receivables that meet the application condition of the
1926 Maritime Liens Convention.

The second issue in the same example arises in relation to the order of priority
list to be prepared following the judicial sale of the ship®®. The maritime lien is
a priority right and is recorded in the third row of the list of priorities [TCC Art.
1392]. The maritime lien holders to be recorded in the third row of the order
table are those specified in subparagraphs (a) to (e) of Article 1320 of the TCC.
In this respect, it becomes difficult to resort to a broad interpretation of Art.
1320(3) of the TCC, as suggested under Art. 1369(1)(e) of the TCC. Pursuant to
the 1926 Maritime Liens Convention, property damage arising from the freight
contract, which is accepted as a maritime lien, is not included in the list under
Art. 1320 of the TCC, and therefore, it is open to discussion as to which row of
the priority list it should be recorded. In my opinion, it should be sufficient that
the claim is a maritime lien in terms of Turkish law and this claim should be
recorded in the third row of the list of priorities. However, this result is contrary
to the original purpose of the 1993 Maritime Liens Convention, which is the
predecessor of Art. 1320 of the TCC and to which Tiirkiye has not yet completed
the process of becoming a party. The sole reason for the narrowing down of the
list of maritime liens in the 1993 Maritime Liens Convention is to reduce the
number of claims that override the mortgagee's claim and to improve ship
financing?’. Although Tiirkiye has not completed the process of becoming a
party to the 1993 Maritime Liens Convention, its domestic law is compatible
with this international agreement.

In order to solve the problems mentioned above, Tiirkiye should immediately
declare its withdrawal from the 1926 Maritime Liens Convention®®. Pursuant to

26 About TCC art. 1390 et al. see. Atamer, Volume 1V, 368 et al.; Siizel, Gemi Alacaklis:
Hakki,357 et al.

This matter is stated in the preamble of the 1993 Maritime Liens Convention as follows:
“Conscious of the need to improve the conditions for ship financing and the development of
national merchant marine fleets”.

For the determination and evaluation of this problem made in 2012, see. Siizel, Gemi Alacaklist
Hakki, 173-174.
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Article 21 of the 1926 Maritime Liens Convention, one year after the receipt of
the notice of termination, the termination will become effective for the state that
has made the declaration of termination. Therefore, it would be the most
appropriate solution for Tiirkiye to withdraw from the 1926 Maritime Liens
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Convention®® without waiting for Tiirkiye to complete the procedures for
becoming a party to the 1993 Maritime Liens Convention®’.

29

30

In this study, the explanations regarding the appropriateness of Tiirkiye's withdrawal from the
1926 Maritime Liens Convention were examined in a limited manner with respect to maritime
enforcement law. The existence of multiple ship creditors' rights overriding other secured
creditors on the ship poses a danger in terms of ship financing. Because the provision of a large
number of claims giving ship creditor rights will cause these claims to be secured by legal lien
rights. In other words, accepting a large number of claims as ship claims will give the owners
of these claims a legal lien on the ship, and the ship's creditors will prevail over the mortgaged
creditors and other secured creditors established by registration on the ship. This situation will
negatively affect ship financing. Because the credit institution that provides credit for the ship
will establish a ship mortgage as security, which gives priority to other mortgaged receivables
in terms of property law, but the provision of many ship creditor rights that take precedence
over the ship mortgage will cause the mortgaged creditor not to be able to collect his
receivables after the sale of the ship that is the subject of the security. This result will negatively
affect ship financing in the small picture and maritime trade in the big picture. As a matter of
fact, the loss of importance of mortgage security for financial institutions will cause financial
institutions not to provide loans to ship owners and maritime trade will be negatively affected.
Financial institutions may refrain from providing financing if the possibility of a legal lien that
is not made public in the ship registry, in other words, is hidden and that they cannot foresee
in advance, increases that it will prevail over their own demands. One of the main reasons why
the 1993 Maritime Liens Convention reorganized this area is explained in the Preamble of the
international convention as follows: “The States Parties To This Convention, Conscious of the
need to improve conditions for ship financing and the development of national merchant
fleets... have decided to conclude a Convention for this purpose and have therefore agreed as
follows: The States Parties to this International Convention, being aware of the need to
improve the conditions for ship financing and to develop national merchant marine
fleets...have decided to conclude an International Convention for this purpose.” As can be
seen, the main purpose of the 1993 Maritime Liens Convention, which is the model of the
provisions of Art. 1320 et al. of the TCC, is to improve the conditions for ship financing. The
primary purpose of the international agreement is to strengthen ship mortgage security. In line
with the aforementioned purpose, the list of ship creditors granting priority rights has been
reviewed and the number of claims granting priority rights has been reduced. Another issue
that is emphasized in this context is that the non-public maritime claimant's right should be
subject to the shortest possible time period and that the priority right automatically disappears
at the end of the period. Indeed, when Article 4 of the 1926 Maritime Liens Convention is
examined, it is seen that it grants the right of claim to the ship to the owner of many claims.
Article 4 of the 1926 Maritime Liens Convention is substantially identical to Article 1235 of
the abrogated Turkish Commercial Code No. 6762. In addition, Article 9 of the 1926 Maritime
Liens Convention authorizes the Contracting States to make arrangements in their domestic
law to cut off the one-year period in the event of termination of the maritime lien and to extend
the period up to three years. These issues will cause the lack of uniformity in international law
and will negatively affect ship financing in the big picture.

In the same direction, see Atamer, Volume II, 147.
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III. THE TRANSFER OF OWNERSHIP FREE FROM LIABILITIES
THROUGH JUDICIAL SALE

1. Supreme Court Decision

The ship that is the subject of the decision of the Court of Appeals for the
Eleventh Circuit’! in 2015 flies Maltese flag. A Turkish citizen seafarer
employed on the ship requested the arrest of the ship in Tiirkiye due to his
receivables arising from the maritime employment contract. Since the claim is a
maritime lien pursuant to Art. 1320(1)(a) of the TCC and at the same time a
maritime claim pursuant to Art. 1352(1)(o) of the TCC, the Court has rendered
an arrest order. The registered owner of the ship claimed that they had purchased
the ship in Lithuania through a judicial sale after the maritime lien became due
and that all liabilities on the ship had been terminated and requested the removal
of the lien.

The court of first instance, has decided

“The arrest decision was lifted on the grounds that the ownership of the
ship had changed as a result of the bankruptcy and sale proceedings carried
out in Lithuania before the arrest decision was made, the ship was foreign-
flagged and there was no follow-up in Tiirkiye, and the objector took over
the ownership free from all liens and encumbrances after the sale carried
out by the Lithuanian authorities”

The decision was appealed and after the assessment made by the Court of
Appeals for the Eleventh Circuit;

“Article 1350 of the Turkish Commercial Code No. 6102 stipulates that
the arrest of a ship, whether provisional or enforced, its judicial sale, the
transfer of ownership as a result of such sale, and all other actions and
transactions related to enforcement proceedings are subject to the law of
the country where the ship is located at the time these actions and
transactions are carried out. It is understood from the case file and the
correspondence of the ... Port Authority that the ship for which a request
for arrest was made was located at ... Port during the auction and delivery
to the buyer in Lithuania. However, the sale conducted by the Lithuanian
authorities cannot be deemed valid under Turkish law, nor can the transfer
of ownership to the buyer be recognized.”

31 11. HD, 20.4.2015, E. 2015/2029, K. 2015/5532 (Lexpera) accessed 1 December 2024. For
the decision, see: Atamer, Volume IV, 70.
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As understood from the decision, while the Malta Flagged ship was sold through
judicial sale in Lithuania, the ship is in Tiirkiye, not in Lithuania. The Supreme
Court applied Art. 1350 of the TCC to the dispute and held that since the ship
was not actually present in Lithuania, the country where the judicial sale took
place, the new owner did not acquire the ship free from liens and encumbrances
under Turkish law and the sale was invalid.

2. Evaluation

The law applicable to the sale of the ship by enforcement is regulated under Art.
1350% of the TCC and the result of the judicial sale is regulated under Art. 1388
of the TCC*.  Article 2 and Article 12(1) of the 1993 Maritime Liens
Convention and Article 12(1) of the 1993 Maritime Liens Convention,
respectively, are cited as references in the preamble of the provisions®*.

Article 2 of the 1993 Maritime Liens Convention consists of a single sentence.
In the second part of the provision, the law applicable to the transactions related
to enforcement is determined®. After reserving the special regulations of the
1993 Maritime Liens Convention on the subject, all matters related to
enforcement proceedings are subject to the law of the state where the

32 On the legislative process of the provision see. Atamer, Volume I, 502 et al.; Siizel, Gemi

Alacaklist Hakki, 330 et al.
3 See. Atamer, Volume 1V, 359 vd.; Siizel, Gemi Alacaklisi Hakki, 333 et al.

3% TBMM, Draft Turkish Commercial Code and Justice Commission Report (1/324), 414-415
[TCC Art. 1350], 425 [TCC Art. 1384].

35 On the judgment, see. Berlingieri, 237; Siizel, Gemi Alacaklist Hakki, 330 et al.
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enforcement takes place®. Articles 11 and 12 of the 1993 Maritime Liens
Convention contain special’’ provisions on the judicial sale®® of ships.

36 Article 2 of the 1993 Maritime Liens Convention reads as follows: “The ranking of registered
mortgages, “hypothéques” or charges as between themselves and, without prejudice to the
provisions of this Convention, their effect in regard to third parties shall be determined by the
law of the State of registration; However, without prejudice to the provisions of this
Convention, all matters relating to the procedure of enforcement shall be regulated by the law
of the State where enforcement takes place.” The provision mentioned in the Draft Law No.
6940 has been translated into Turkish as follows: “The order of registered mortgages, liens or
encumbrances among themselves and, without prejudice to the provisions of this Convention,
their effects on third parties shall be determined in accordance with the law of the State of
registry; however, without prejudice to the provisions of this Convention, all matters relating
to forced execution proceedings shall be subject to the law of the State in which the forced
execution took place.”, sse TBMM, Draft Law on Approval of Our Participation in the
International Convention on Maritime Liens and Mortgages (1/476) and Foreign Affairs
Committee Report, 26.

37 The official English text of Article 11 of the 1993 Maritime Liens Convention is as follows:
“[1] Prior to the judicial sale of a vessel in a State Party, the competent authority in such State
Party shall ensure that notice in accordance with this article is provided to: ( a) The authority
in charge of the registration in the State of registration; (b) All holders of registered
mortgages, "hypotheques" or charges which have not been issued to bearer; (c) All holders of
registered mortgages, "hypotheques” or charges issued to bearer and all holders of the
maritime liens set out in article 4, provided that the competent authority conducting the
Jjudicial sale receives notice of their respective claims, and (d) The registered owner of the
vessel. [2] Such notice shall be provided at least 30 days prior to the judicial sale and shall
contain either: (a) The time and place of the judicial sale and such particulars concerning the
Jjudicial sale or the proceedings leading to the judicial sale as the authority in a State Party
conducting the proceedings shall determine is sufficient to protect the interests of persons
entitled to notice; or, (b) If the time and place of the judicial sale cannot be determined with
certainty, the approximate time and anticipated place of the judicial sale and such particulars
concerning the judicial sale as the authority in a State Party conducting the proceedings shall
determine is sufficient to protect the interests of persons entitled to notice. If notice is provided
in accordance with subparagraph (b), additional notice of the actual time and place of the
Jjudicial sale shall be provided when known but, in any event, not less than seven days prior to
the judicial sale. [3] The notice specified in paragraph 2 of this article shall be in writing and
either given by registered mail, or given by any electronic or other appropriate means which
provide confirmation of receipt, to the persons interested as specified in paragraph 1, if known
. In addition, the notice shall be given by press announcement in the State where the judicial
sale is conducted and, if deemed appropriate by the authority conducting the judicial sale, in
other publications”. In the Draft Law No. 6940, the provision referred to in the Turkish
translation is as follows: [1] Before a judicial sale of a ship in a Party, the competent authority
in that Party shall ensure that notice is given in accordance with this article to: (a) the authority
responsible for keeping the ship registry in the State of registry in which the ship is registered;
(b) the holders of all registered mortgages, liens or encumbrances, unless they are issued to the
bearer; (c) the holders of mortgages, liens or encumbrances registered to the bearer and the
creditors of the ship referred to in Article 4, provided that their request has been notified to the
competent authority conducting the judicial sale; and (d) the registered owner of the ship. [2]
Such notice shall be given at least thirty days before the date of the judicial sale, and (a)
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The “result of the judicial sale” is regulated in Article 12 of the 1993 Maritime
Liens Convention®’. The main reason for introducing such a regulation in the
1993 Maritime Liens Convention is that the new owner who acquires the ship
through judicial sale acquires the ship free from all encumbrances. According to
the aforementioned provision, if the ship is sold in a state party to the 1993
Maritime Liens Convention, all rights in rem and personal rights on the ship will
extinct with the judicial sale, provided that both conditions are met. One of these
conditions is that at the time of sale, the ship must be within the jurisdiction of
the party where the judicial sale takes place. However, the same provision does

information about the date and place of the judicial sale and the procedural procedures relating
to such sale as the competent authority in the Party deems appropriate for the purpose of
protecting the interests of the persons to whom notice is required; or (b) If the date and place
of the judicial sale cannot be determined with certainty, the estimated date and probable place
of the judicial sale and any information on the judicial sale or any procedural formalities
relating to such sale that the competent authority of the Party considers appropriate to protect
the interests of the persons to whom notification is required. In case the notification is made in
accordance with subparagraph (b), an additional notification shall be made as soon as the exact
date and place of the judicial sale are determined, and in any case, at the latest seven days
before the date of the judicial sale. [3] The notification provided for in the second paragraph
of this article shall be made in writing to the relevant persons specified in the first paragraph
and determined by registered mail or by electronic means of communication that confirms that
the notification has reached the addressee, or by any other appropriate means. The notice must
also be published in the press in the State where the judicial sale is carried out and may be
published by other means of publication if the authority carrying out the judicial sale deems it
appropriate.” see TBMM, Draft Law on Approval of Our Participation in the International
Convention on Maritime Liens and Mortgages (1/476) and Foreign Affairs Committee Report,
30-31.

38 Article 12 of the 1993 Maritime Liens Convention consists of six paragraphs. The Art. 12(1)
provision referred to in this study is as follows : "[1] In the event of the judicial sale of the
.vessel in a State Party, all registered mortgages, "hypothéques" or charges, except those
assumed by the purchaser with the consent of the holders, and all liens and other
encumbrances of any nature, shall cease to attach to the vessel, provided that: (a) At the time
of the sale, the vessel is in the area of the jurisdiction of such State; and (b) The sale has been
effected in accordance with the law of the said State and the provisions of article 11 and this
article.” The provision mentioned in the Draft Law No. 6940 has been translated into Turkish
as follows: “In the event of a judicial sale of the vessel in a Contracting State, all registered
liens, mortgages or encumbrances, and all maritime lien rights and all other restrictions of
whatever nature on the vessel, other than those assumed by the purchaser with the consent of
the owners, shall be extinguished if the following conditions are met: (a) At the time of the
sale, the vessel is subject to the jurisdiction of that Contracting State; and (b) The sale is
effected in accordance with the law of that Contracting State and with the provisions of article
11 and this article.”, see TBMM, Draft Law on Approval of Our Participation in the
International Convention on Maritime Liens and Mortgages (1/476) and Foreign Affairs
Committee Report, 31.

39 See. Berlingieri, 273; Siizel, Gemi Alacaklis: Hakki, 333 et al.
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not contain such a regulation for judicial sales that occur in a state that is not a
party to the 1993 Maritime Liens Convention.

Art. 2 and Art. 12 of the 1993 Maritime Liens Convention should be evaluated
together. As seen above, Article 2 of the 1993 Maritime Liens Convention does
not provide the rule of law applicable to the judicial sale on whether or not the
country where the sale takes place is a party to the 1993 Maritime Liens
Convention. However, Art. 12 of the 1993 Maritime Liens Convention is limited
to judicial sales that are conducted in the state party.

When these two provisions are evaluated together, it is possible to say that in the
event that a ship registered in the registry of a state party is sold by way of
enforcement in a state that is not a party to the 1993 Maritime Liens Convention,
pursuant to Art. 2 of the 1993 Maritime Liens Convention, all dispositions
related to the enforcement will be subject to the law of the state where the judicial
sale takes place, but the special provisions stipulated in Article 12 will not be
applicable.

If, according to the law of the country where the judicial sale takes place (i.e.
according to Lithuanian law in terms of the dispute), the condition of being
present in that country during the actual sale of the ship is not stipulated, the
question of the effect of this sale on the ship's registry record and the fate of the
rights in rem established on it may arise. On the other hand, it should be noted
that the 1993 Maritime Liens Convention does not provide for a public order
exception®. In other words, there is no clear regulation stating that if the national
law applicable to the judicial sale is contrary to the public order of the state in
which the ship is registered, the rights registered in the registry will not be
deleted from the registry or that the rights in rem established on it and arising by
law will not extinct with the sale.

Art. 1350 of the TCC regarding the law applicable to the judicial sale of the ship
corresponds to Art. 2 of the 1993 Maritime Liens Convention, and Art. 1388 of
the TCC regarding the transfer of the ship to the new owner free from all
encumbrances after the judicial sale corresponds to Art. 12 of the 1993 Maritime
Liens Convention. Similar to the 1993 Maritime Liens Convention, there is no

40 Tt has been criticized that there is no clear provision in the 1993 Maritime Liens Convention

stating that the rights registered in the registry will not be deleted from the registry if the
national law applicable to the judicial sale is contrary to the public order of the state in which
the ship is registered. For a detailed explanation, see. Siizel, Gemi Alacaklist Hakki, 365.
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public order exception among the special provisions of the TCC regarding forced
execution. One of the proposals made during the drafting process of the TCC
was that if the sale to be conducted in a foreign state is contrary to Turkish public
order, in other words, if it is incompatible with the basic principles of Turkish
enforcement law,*! the judicial sale should not have consequences in Tiirkiye**.
The legislator did not make an explicit provision in the TCC, believing that
Atrticle 5 of the IPPL* provides sufficient assurance in this regard**. Therefore,
the will of the legislator is that if the sale of a Turkish ship in a foreign state
through forced sale violates Turkish public order, the sale will not have any
consequences in Tiirkiye®.

When the situation is evaluated in terms of the dispute, the fact that the ship was
not located in Lithuania, which is the country of the judicial sale, would cause
such a sale to result in forum shopping. Art. 1350 of the TCC should be
considered as one of the fundamental principles of the law of enforcement, and
the judicial sale should not have any consequences in Tiirkiye, since the violation
of this regulation constitutes a violation of public order within the meaning of
Art. 5 of the IPPL".

If the ship in dispute had been a Turkish flagged ship, it would have been
possible to say that the rights in rem arising or established on the ship had not
expired. However, the ship in dispute is flagged in Malta. The registry country
where the registry records will change as a result of the judicial sale is Malta.
For this reason, the application of the provisions of Turkish compulsory
enforcement law to the dispute and the appropriateness of ruling that the
compulsory sale is invalid due to its violation of Turkish public order are open
to debate. However, the claim put forward by the Turkish plaintiff in the dispute

4l In the same direction, see. A. Ergon Cetingil and Rayegan Kender and Samim Unan and Emine

Yazicioglu, 'On the Provisions in Book 5 of the Draft TCC entitled “Maritime Trade™ (2016)
(Special Issue) Journal of Maritime Law 1, Evaluations on the Draft Turkish Commercial
Code, 386. see. Atamer, Volume I, 511-512.

See also on this subject. Nuray Eksi, 'Tiirk Gemi Siciline Kayitli Geminin Yurtdisinda Cebri
Icra Yoluyla Satist', (2003) (1-4) Maritime Law Journal 25, 34.

For explanation see. Atamer, Volume I, 512.

4 Atamer, Volume I, 500 et al.
45

42

43

In Atamer, Volume I, 503, it is explained that sales made in absentia of the ship are not valid
in terms of Turkish law.

See about forum shopping. Eksi, 33.

For the evaluation to be made within the meaning of Article 5 of the IPPL, see. Cemile Demir

Gokyayla, Yabanct Mahkeme Kararlarimin Taminmas: ve Tenfizinde Kamu Diizeni, (1st edn,
Seckin Publications 2001) 23 et al.

46

47
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is the maritime lien holder. Although the maritime lien is a statutory lien, the
conflicts of laws rule applicable to the maritime lien is determined as Turkish
law under Art. 1320(3) of the TCC. Since this claim also constitutes a maritime
claim, this situation is a reason for the arrest of the ship. The law applicable to
the lien of the ship is Turkish law since the ship is located in Tiirkiye at the time
of the lien pursuant to Art. 1350(1)(1) of the TCC. Therefore, it would be
appropriate to comment that the sale in Lithuania constituted a violation of public
order and that the maritime lien alleged by the Turkish plaintiff had not expired.
However, in my opinion, it would be more appropriate for the Supreme Court to
rule directly on the dispute within the framework of the provisions of the 1993
Maritime Liens Convention. Because Lithuania showed its will to become a
party to the 1993 Maritime Liens Convention on 8/2/2008*%. As stated above, if
the ship is sold in a state party to the 1993 Maritime Liens Convention, all rights
in rem and personal rights over the ship will extinct to attach with the judicial
sale, provided that both conditions are met. One of these conditions is that at the
time of sale, the ship must be within the jurisdiction of the party where the
judicial sale takes place. The English version of the provision is “at the time of
the sale, the vessel is in the area of jurisdiction of such a State”. Although the
provision is not as clearly drafted as Article 3 of the 2023 Beijing Convention, it
can be understood as requiring the ship to be physically present in the country of
judicial sale®. Article 12(a) of the 1993 Maritime Liens Convention must be
interpreted as meaning that the ship must have been prohibited from navigation
and must be in custody in the State where the judicial sale takes place™.
Therefore, pursuant to Article 12 of the 1993 Maritime Liens Convention, it
should be concluded that the judicial sale in Lithuania, which is a party to this
Convention, does not provide the new owner with a vessel free from all
encumbrances. This reason would be the most correct reason in my opinion.

3. Beijing Convention 2023

The scope of application of the 2023 Beijing Convention is stipulated in Article
3 of the Convention®'. The Convention shall be applicable if both conditions are

4 See <https://treaties.un.org/pages/ViewDetails.aspx?stc=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> accessed 18 April 2024.

4 On this subject, see below. I1I C.

30 See. Siizel, Gemi Alacaklisi Hakki,337. In the same direction, see Demir, 69.

31 See. Demir, 58-59. For the Turkish translation of the ruling, see: Siizel and Isiklar, 394-395.
UNCITRAL has published a document containing the full text of the Convention together with
explanations of its provisions, see UNCITRAL, United Nations Convention on the
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met. These conditions are, respectively, that the judicial sale takes place in the
state party and that the ship is within the borders of the state where the actual
sale takes place on the date of the sale. Therefore, if the ship is subject to judicial
sale in a state that is not a party to the convention, the 2023 Beijing Convention
will not apply. If a judicial sale is in question in a party state, the presence of the
ship in that state will be a prerequisite for the judicial sale to be valid.

Article 5 of the contract includes the regulation regarding the certificate of
judicial sale to be issued by the competent authorities of the country where the
judicial sale takes place®®. Accordingly , following the completion of a judicial
sale that grants clean title over the vessel in accordance with the law of the
Judicial Sale State and is carried out in accordance with the law of the Judicial
Sale State and the provisions of this Convention the court or other public
authority that carried out the judicial sale or another authorized authority of the
Judicial Sale State is shall issue certificate of judicial sale, issued in accordance
with its own legislation and rules, to the buyer®’. The effect of this certificate is
regulated in Article 6 of the Convention®*. Accordingly, the certificate of judicial
sale document shall result in the judicial sale taking place in a party state
transferring the clean title of the ship to the buyer in all other state parties. In
fact, pursuant to Art. 9(2) of the 2023 Beijing Convention, the court of a State
Party must decide that it lacks jurisdiction over any claim or application to
invalidate or stay the consequences of a judicial sale of a ship conducted in
another State Party which confers a clean title to the ship™. The only exception
to this is stated in Article 10 of the 2023 Beijing Convention, where a court of a
State Party other than the State where the judicial sale is made decides that the
judicial sale would clearly be contrary to the public policy of that State Party™.

International Effects of Judicial Sales of Ships: with Explanatory Note prepared by the
UNCITRAL Secretariat, Vienna 2023 (Preprint),
<https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/united_nations convention _on_the international effects of judicial
sales_of ships.pdf> accessed 18 April 2024. Pages 43 to 46 of this document provide
explanations regarding the field of application of the 2023 Beijing Convention and the process
of preparation.

2 Regarding the said provision, see: UNCITRAL, 60 et al.

33 For the translation of the judgment, see: Siizel and Isiklar, 396-397.

34 Regarding the said provision, see: UNCITRAL, 70 et al.; Demir, 69 et al.

35 For the judgment, see. UNCITRAL, 80 et al.; Demir, 78. For the Turkish translation of the
ruling, see: Siizel and Isiklar, 399.

3 For the judgment, see. UNCITRAL, 83 et al. For the Turkish translation of the ruling, see:
Siizel and Isiklar, 399.
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In this case, the conclusion that the clean title of the ship has not passed to the
buyer will come to the fore.

As can be seen, the 2023 Beijing Convention provides that even a judicial sale
in a state party is contrary to the public policy of the other party state and that
the buyer does not grant the clean title. Therefore, if a judicial sale in a state that
is not a party to the Convention is contrary to the public policy of the state party,
this will primarily result in the non-transfer of clean title of the ship.

IV. PROVISIONS REGARDING NOTIFICATION AND
ANNOUNCEMENT OF JUDICIAL SALE

1. Decision of the General Assembly of the Supreme Court of Appeals

The ship subject to the decision of the General Assembly of the Supreme Court
of Appeals®’ flies Panama flag. In the dispute, the provisions of Art. 1384 and
1385 of the TCC regarding the judicial sale of foreign flagged ships in Tiirkiye
are evaluated. The dispute relates to whether the relevant notifications were
made pursuant to Art. 1384(2) of the TCC and whether the condition of
announcement regarding the auction was duly fulfilled within the meaning of
Art. 1385(2) of the TCC.

In the decision of the General Assembly of Civil Chambers:

[1] The ship's registry record was requested from the Panama Consulate
General, and the information in the registry record was reported instead,

[2] The forced sale announcement must be made to the authority responsible
for keeping the ship registry, but the notification is made via e-mail to
shipping@panama.org.tr - the e-mail address of the Consulate General of
Panama,

[3] The forced sale announcement should be made to the registered owner
of the ship and a notification was made via e-mail, but no document was
submitted showing that the e-mail address belongs to the owner.

57 General Assembly of the Supreme Court of Appeals, 5.7.2023, E. 2022/1036, K. 2023/714
(Lexpera) accessed 1 December 2024.
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[4] The sale announcement must be published in a daily maritime newspaper
with worldwide distribution abroad, the announcement was made in the “Trade
Winds” newspaper, and this newspaper is weekly,

It was decided that the announcement was contrary to the mandatory provision
of the TCC and the auction was terminated.

2. Provisions and Basis of the Turkish Commercial Code Regarding
Notification and Announcement

A. 1993 Maritime Liens Convention

Forced sale of a Turkish flagged ship abroad is regulated under Art. 1350 of the
TCC, while judicial sale of a foreign flagged ship in Tiirkiye is regulated under
Art. 1384 and 1385 of the TCC. The origin of the aforementioned provisions is
shown as Art. 11 of the 1993 Maritime Liens Convention®®. The title of Article
11 is “notification of judicial sale”.

Pursuant to Article 11(1) of the 1993 Maritime Liens Convention, prior to the
judicial sale of a ship in a State Party, the competent authority of the State Party
shall ensure that notice is given to [1] the authority responsible for keeping the
ship register in the State of registry where the ship is registered, [2] the holders
of all registered pledges, mortgages or encumbrances, [3] all maritime lien
holders, provided that they have been notified to the competent authority
conducting the sale, and [4] the registered owner of the ship.

The form of notification is regulated in Art. 11(3) of the 1993 Maritime Liens
Convention. Accordingly, it will be made in writing by registered mail or by
electronic means of communication that confirms that the notification has
reached the addressee, or by another appropriate means.

Article 11(3)(2) of the 1993 Maritime Liens Convention provides for the
announcement of the forced sale and stipulates that it shall be announced through
the press in the State where the judicial sale is conducted. In the same provision,
it is regulated that the judicial sale may be announced through other means of
publication if the authority conducting the judicial sale deems it appropriate.

8 See about Turkish Commercial Code Draft and Justice Commission Report (1/324), 425. 1993
Maritime Liens Convention art. 11. Berlingieri, 271; Siizel, Gemi Alacaklist Hakki, 338 et al.



SUZEL 157

1993 Maritime Liens Convention Art. 11(1) and (3) together stipulate that both
notification and announcement of the judicial sale are required. The 1993
Maritime Liens Convention limited the place of announcement to the country
where the judicial sale took place and provided that the judicial sale could be
announced by other means of publication if the authority in that country deemed
it necessary. Failure to fulfill these two conditions will result in the ship not being
acquired free from encumbrances pursuant to Art. 12(1)(b) of the 1993 Maritime
Liens Convention.

B. Turkish Commercial Code Regulation and Evaluation

Art. 1350(1)(2) of the TCC stipulates the conditions of notification or
announcement regarding the judicial sale of a Turkish flagged ship abroad®.
The sanction for failure to fulfill this obligation is determined in the third
sentence of the same provision as not deleting the ship’s record from the Turkish
registry and preserving the rights and receivables on the ship registered in the
Turkish Ship Registry.

The relevant part of Article 1350 of the Turkish Commercial Code (TCC) is as
follows:

“ARTICLE 1350- (1) (...) Nevertheless, in the event of a forced sale of a
Turkish-flagged ship abroad, the public auction shall be subject to a
notification at least thirty days prior to such sale by the authority
conducting that public auction or by the parties concerned;

a) to the Turkish Ship Registry with which the ship is registered,
b) to the registered owner of the ship,
c) to the holders of other rights and claims registered with the ship registry,

or, announced by an internet news website® and one of the newspapers
with a circulation of over fifty thousand and distributed throughout
Tiirkiye, provided that the expenses are covered by the parties concerned.
In case the forced sale of the ship is conducted without such notification
or announcement, its registration cannot be deleted and the rights and

% For detailed information on the discussions during the legislative process of the Draft TCC

regarding Art. 1350 and Art. 1384 of the TCC in light of Art. 11 of the 1993 Maritime Liens
Convention and the criticisms against the provision, see Atamer, Volume I, 507 et al.

The phrase “provided that the costs are covered by the relevant parties, via an online news
platform” was added to the provision by Article 28(b)(1) of Law No. 7418 on Amendments to
the Press Law and Certain Laws (Official Gazette 18.10.2022/31987). This provision entered
into force on April 1, 2023.

60
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claims on the ship registered with Turkish Ship Registry shall remain
reserved..”

When evaluated together with Art. 11(1) of the 1993 Maritime Liens
Convention, it is seen that the persons to be notified as stipulated under Art.
1350(1)(2) of the TCC are in compliance with the Convention. However, while
both notification and announcement are required in the Convention, the
conjunction “or” is used instead of the conjunction “and” in Art. 1350(2) of the
TCC, and it is accepted that the fulfillment of either notification or
announcement shall be sufficient for the realization of the result of the judicial
sale. In other words, if the persons specified in the provision are notified but the
judicial sale is not announced, the new owner will acquire a ship free from all
liabilities through the judicial sale of the Turkish flagged ship abroad and the
ship's record in the Turkish ship registry will be deleted®'.

Similarly, even if the judicial sale is not notified to the registry, the holders of
real rights, or the owner, the judicial sale being announced as prescribed in
Article 1350(1), second sentence, of the TCC will independently lead to the same
result. In this regard, Article 1350(1) of the TCC diverges from Article 11 of the
1993 Maritime Liens Convention. Instead of requiring the announcement to be
made in the country where the judicial sale takes place, it mandates the
announcement to be:

“via internet news website and one of the newspapers with a circulation of
over fifty thousand distributed throughout Tiirkiye.”

There was no internet news site in the text of the TCC published in the Official
Gazette. This section was added to the provision after the amendment made in
2022 and came into force in 2023%%. Accordingly, even if no notification is made,
if the judicial sale is announced [1] on an internet news site or [2] in a newspaper
with a circulation of over fifty thousand and distributed throughout Tiirkiye, the
judicial sale of a Turkish flagged ship abroad will be a valid judicial sale.

When this part of the provision is examined, it is understood from the
conjunction "and" used in the provision that after the amendment made in 2022,
two announcements must be made together. Considering the wording of the

1" For the incompatibility of the ruling with the source, see. Siizel, Ship Gemi Alacaklisi Hakki,

351 et al. See also. Ciineyt Siizel, Deniz fcra Hukuku'nun Giincel Sorunlar1 Sempozyumu
Ogzeti, Deniz Icra Hukuku‘_Giincel Sorunlar, (1st edn, Istanbul Bar Association Publications
2018), 284 ('Sempozyum Ozeti').

62 See fn. (60).
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provision, it is possible to say that the “website” mentioned in the first part of
the article does not have to be a Turkish website or a maritime website. Article
2(m) of the Press Law No. 5187 includes the definition of an internet news
website. Accordingly, a periodical publication established and operated to
present written, visual or audio content in the form of news or commentary at
regular intervals on the internet is defined as an “internet news site”. Therefore,
an advertisement on an internet news site with these features seems sufficient.
However, in order for the announcement to produce the same result, it must also
be announced in one of the newspapers with a circulation of over fifty thousand
and distributed throughout Tiirkiye. One of the claims that can be put forward is
that today there are few newspapers with a circulation of over fifty thousand. A
quick search on the internet shows that approximately 17 newspapers have a
circulation of over fifty thousand®’.

When Article 11 of the 1993 Maritime Liens Convention and Article 1350 of the
TCC are evaluated together, it is possible to say that the TCC provision is not in
compliance with the 1993 Maritime Liens Convention. In order to bring the
provision into compliance with the law, an amendment should be made to the
form “(...) notification and announcement in the country where the judicial sale
takes place is mandatory.” In other words, it would be appropriate to replace the
conjunction “or” with the conjunction “and” and remove the part about the
announcement to be made in Tirkiye and replace it with “it is mandatory to
announce it in the country where the judicial sale takes place and, in that
manner, if the legislation of that country so requires.”

Preparations for the sale of foreign flagged vessels are regulated under Art.
1384** and and 1385 TCC.

Article 1384 of the TCC is as follows:

“ARTICLE 1384- (2) (2) The announcement to be made pursuant to
Article 126 of the Execution and Bankruptcy Code, by the enforcement
head officer or those interested, must be notified; The enforcement office
or related parties must ensure that notice of the announcement to be made
pursuant to Article 126 of the Code on Enforcement and Bankruptcy is

% For an example, see

<https://www.iso.org.tr/Sites/1/upload/files/Ocak PMI Basin Bulteni 01.02.2024-
12056.pdf> accessed 18 April 2024. Also see: <https://www.medyaradar.com/tirajlar>
accessed 18 April 2024.

% For Article 1384 of the TCC, see. Atamer, Volume IV, 353 et al.
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provided to: a) The authority in charge of the register in the State of
registration,,

b) All holders of a registered contractual pledges,

c) All holders of statutory liens, provided that the enforcement office
receives notice of their respective claims,

d) Registered owner of the ship

or such announcement must be made on an internet news website® and in
one of the newspapers with a circulation of more than fifty thousand and
distributed at the nationwide level where the registry is actually
maintained, provided that the costs are borne by the related parties.

Pursuant to Article 1384 of the TCC, the method for making the announcement
required under Article 126 of the Enforcement and Bankruptcy Law (EBL) is
specified in Article 1385 of the TCC as follows:

“ARTICLE 1385- (1) The announcement to be made pursuant to Article
126 of the Code on Enforcement and Bankruptcy shall be published on an
internet news website and in one of the newspapers with a circulation of
more than fifty thousand and distributed nationwide, as well as in a daily
newspaper on maritime affairs distributed worldwide abroad.”

It is possible to say that the provision is in line with Article 11 of the 1993
Maritime Liens Convention in terms of the persons to whom the notification
shall be made. However, considering the conjunction “or” used in the provision,
it is possible to say that even if the persons and authorities specified in the
provision are not notified, if the judicial sale is announced as specified in Article
1385 of the TCC and the last part of Article 1384 of the TCC, a valid judicial
sale is made under Turkish law. In other words, judicial sale without notice; [1]
on an internet news site®®, [2] if it is published in a newspaper with a circulation
of over fifty thousand and distributed domestically, [3] if it is published in a daily
newspaper related to maritime affairs with a worldwide circulation abroad, and
[4] if it is announced in a newspaper with a circulation of over fifty thousand and
distributed in the country where the registry is actually kept, will be a valid sale
under Turkish law.

65 See. above. fn. (60).

% Both Art. 1384 TCC and Art. 1385 TCC define “an internet news website”. When the
provisions are combined, “an internet news site” is repeated twice. Neither provision stipulates
any distinctive condition for online news sites. Therefore, “an announcement on any internet
news site” is sufficient. Therefore, considering the wording of the provision, it does not make
a difference whether the announcement is made on a Turkish or foreign internet news site.
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If the announcement method stipulated in the provision after the “or” part is not
preferred and the notification method is chosen instead, then the judicial sale
must be announced in three places pursuant to Art. 1385 TCC and notification
must be made to the persons and authorities specified in the provision. The three
places where the announcement must be made are [1] a website, [2] a newspaper
with a circulation of over fifty thousand and distributed domestically, and [3] a
daily maritime newspaper with a worldwide distribution abroad. This
announcement will also need to be notified to the persons and authorities
mentioned in the provision.

Considering Article 11 of the 1993 Maritime Liens Convention, it is sufficient
to announce the forcible sale through the press in Tiirkiye, which is the country
where the forced sale takes place. However, pursuant to Art. 11(3)(2) of the 1993
Maritime Liens Convention, the legislator has deemed it appropriate to announce
the forced sale through other media and has added a daily maritime newspaper
with worldwide distribution abroad®’. Following the amendment made in 2022,
it was stipulated that the judicial sale must also be published on an internet news
site.

In the dispute brought before the General Assembly of Civil Chambers® it is
understood that the judicial sale was announced in the Trade Winds newspaper.
The Court of Cassation, considering that this newspaper is not a daily newspaper
as required by the provision, but a weekly newspaper,” stated that the provision

67 TBMM, Turkish Commercial Code Draft and Justice Commission Report (1/324), 425. The
relevant part of the article's justification is as follows: “In the sale of ships, there is a possibility
that bidders will come from all over the world; an increase in the number of bidders will ensure
that the sales price to be obtained in the tender will increase and thus the interests of both the
creditors and the ship owner will be protected. Therefore, it is in the interest of all concerned
to announce the tender in a newspaper with worldwide circulation in maritime circles. The
chief of such newspapers is Lloyd's List, published in London; also Trade Winds, published in
Norway, will serve the purpose set forth.

%8 See fn. (57).

% For this issue, which was brought to the agenda at the Symposium on Current Problems of
Maritime Enforcement Law held in 2018, see: Siizel, 'Sempozyum Ozeti', 295. It was
explained by the participants that the example of "Trade Winds" published in Norway was
given in the justification of the decision, however, "Trade Winds" was a weekly newspaper
and this situation could be considered as a reason for the termination of the tender. In addition,
regarding the fact that the Trade Winds newspaper was published daily while the TCC Draft
was being prepared, but became weekly in the meantime, and that the provision seems to be
outside the scope of application, however, “Trade Winds” also has a worldwide distribution,
and therefore, it would be beneficial to announce the sale of ships through forced execution in
this publication in any case, see: Atamer, Volume IV, 356.
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of Article 1385 of the TCC is not met. Art. 1385 of the TCC was drafted with
the idea of announcing the compulsory enforcement and thus allowing the ship
to be sold for a higher price. In fact, the Trade Winds newspaper, published in
Norway, was directly cited as an example in the justification of the ruling’.
However, the fact that this newspaper is not daily but weekly and that the word
daily is used in the provision also caused a violation of the provision. In my
opinion, although a worldwide announcement would be in the interest of all
concerned, it may result in the termination of the tender, as in the case of a
dispute. For this reason, changing the provision may be considered.

As explained above, the 1993 Maritime Liens Convention requires both
notification and announcement. Article 1384 of the TCC allows for non-
notification”'. The judicial sale of a foreign-flagged vessel in Tiirkiye without
notification may constitute a violation of the public order of the registry state
where the vessel is registered and may cause the sale to be invalid. For this
reason, it would be appropriate to amend the provision in a way that is
appropriate to the provisions:

“ARTICLE 1384-(2) The announcement to be made pursuant to Article
126 of the Enforcement and Bankruptcy Law shall be made by the
enforcement director or the relevant persons;

a) The authority in charge of the register in the State of registration,
b) All holders of a registered contractual pledges,

c) All holders of statutory liens, provided that the enforcement office
receives notice of their respective claims,

d) Registered owner of the ship

is mandatory to notify’?”.

70 Turkish Commercial Code Draft and Justice Commission Report (1/324), 425 [see above fn.

©67)].
For detailed information on the comparison of Art. 1384 of the TCC with the predecessor 1993
Maritime Liens Convention, see. Siizel, Gemi Alacaklist Hakki, 354 et al.

By removing the part at the end of the provision that says “(...) or it is mandatory to be
announced on an internet news site and one of the newspapers with a circulation of over fifty
thousand and distributed in the country where the registry is actually kept, provided that the
expenses are covered by the relevant parties.”, the underlying 1993 Maritime Liens
Convention will be complied with. Pursuant to Article 11(3) of the 1993 Maritime Liens
Convention, the announcement may also be made by other means if the country where the
judicial sale takes place deems it appropriate. If this authority is desired to be used, the part
suggested to be removed in the previous sentence may be retained. In this case, if the

71
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“ARTICLE 1385- (1) The announcement to be made in accordance with
Article 126 of the Enforcement and Bankruptcy Law shall be published on
an internet news site or one of the newspapers with a circulation of over
fifty thousand and distributed nationwide.”.”

The 2023 Beijing Convention introduces a new regulation regarding the
notification of judicial sales. In the event that the Convention enters into force
and a large number of states become parties to the Convention, the result
intended by the legislator of the TCC with the announcement to be made in
maritime newspapers worldwide with Art. 1385 of the TCC will be better
fulfilled. 2023 Forced sale under Art. 4(1)"* of the Beijing Convention,

[1] The Judicial Sale is announced in the press or other publications in the
State; and

(2] It is transmitted to the repository specified in Article 11 for publication”.
This authority shall be an institution designated by the Secretary-General of the
International Maritime Organization or the United Nations Commission on
International Trade Law. In this way, the publicity of the judicial sale will be
ensured in the best way possible worldwide and the interests of all concerned
will be protected.

V. THE IMPACT OF THE LIMITATION PERIOD OF MARITIME
LIENS ON ENFORCEMENT LAW

Art. 1390 et al. of the TCC contains special provisions regarding the list of
priorities. The claims set forth under Art. 1320(1)(a) and (e) of the TCC are

conjunction "or" is deleted and the conjunction "and" is added, compliance with the 1993
Maritime Liens Convention can be achieved.

The possible problems can be prevented by removing the part in the provision that says "and
also in a daily newspaper related to maritime affairs distributed abroad and worldwide".
However, it is also clear that an announcement made in a newspaper with international
circulation will increase the publicity of the judicial sale and will be in the interest of all
concerned. It would be appropriate to change the provision to "also be published abroad in a
daily or weekly maritime newspaper with worldwide distribution." In this direction, see. Siizel,
'Sempozyum Ozeti', 297. This addition is in line with Art. 11(3)(2) of the 1993 Maritime Liens
Convention.

74 For detailed information, see: UNCITRAL, 47 et al.

75 For explanation, see: UNCITRAL, 57 et al.
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included in the third rank of the order list as priority claims. Ordinary maritime
claims are listed in the seventh rank of the table of claims [TCC art. 1396].

The maritime lien holder's right is a limited real right. However, as it is
understood from the title of Art. 1326 of the TCC, the statutory lien shall be
subject to a extinction period after a certain period of time following the maturity
of the underlying debt relationship giving rise to the statutory lien”®. It should
be noted here that the extinction period stipulated under Art. 1326 TCC is
applicable not for the underlying debt relationship that gave rise to the right of
lien, but for the legal right of lien that is ancillary to this debt relationship. In
other words, the claims listed under Art. 1320(1) of the TCC shall grant the
owner a statutory lien over the ship within the period stipulated under Art. 1326
of the TCC. In the event that the time period stipulated under Art. 1326 TCC
expires, the claimant will not be entitled to a lien and the claim will be in the
nature of an ordinary receivable.

In order for the claims stipulated under Art. 1320(1) of the TCC to confer a
priority right, in other words, a statutory lien right, they must be asserted within
one year pursuant to Art. 1326 of the TCC. It is also specifically regulated that
the legal lien on the ship will not be extinguished if the claim is brought within
one year through a judicial process.

Pursuant to Art. 1326 p. 1 of the TCC, the vessel must have been seized by way
of lien and sold by way of enforcement within the one-year period that starts to
run.

In the official English text of Art. 9(1) of the 1993 Maritime Liens Convention,
which is the model for the provision:

“...prior to the expiry of such period, the vessel has been arrested or seized,
such arrest or seizure leading to a judicial sale”

regulation is included.

The verdict is translated into Turkish:

76 About TCC art. 1326 see Atamer, Volume II, 188 et al.; Siizel, Gemi Alacaklis: Hakki, 292 et
al.; Yazicioglu, 187-188.
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“...prior to the expiry of such period, the ship has been arrested and
judicially sold ...””"

Article 1326 of the TCC should also be understood in this way, and in order for
the maritime lien not to extinct, the ship must be arrested for a period of one
year from the date of the claim, and its judicial sale must be requested following
the arrest.

Art. 1326(3)(2) of the TCC stipulates that the one-year prescription period
cannot be interrupted or suspended as a rule. In the first sentence of the same
provision, an exception is made to this rule and it is regulated that the time period
during which the arrest of the ship is not legally permissible will not be taken
into account in the calculation of the one-year period’.

In the decision rendered by the 45th Civil Chamber of Istanbul Regional Court
of Appeals (BAM) in 2020 and upheld by the 6th Civil Chamber of the Court of
Cassation” in 2022, it was evaluated that the arrest of the ship is not legally
permissible within the meaning of Art. 1326(3) of the TCC*. The decision
concluded as;

“(...) The “not being legally permissible” situation that caused the
extension of the period must be explained. (...) Since the case is before the
Turkish Courts and Turkish Law will be applied in the incident, the ship
must fall within the boundaries of the Turkish Jurisdiction in order for
Turkish Law to be applied. (...) Since the foreign-flagged ship first docked
at the Zonguldak Port on 14/09/2014 and since the possibility of applying
Turkish Law first arose on this date, it has been made mandatory, in
accordance with Article 1326/3 of the TCC, that the extinction period

77 Article 1326 of the TCC stipulates that “(...) it shall lapse at the end of one year; provided that
the ship has been seized by way of lien and consequently sold by way of execution by force
majeure before the expiration of this period.” This regulation can be interpreted as requiring
both the establishment of the provisional arrest and the judicial sale to be completed within
one year. In order to prevent incorrect practices, it seems appropriate to make changes such as
“and as a result, it has been subject to sale by means of forced execution” or “judicial sale
must have been requested following the provisional arrest”. See also. Siizel, 'Sempozyum
Ozeti', 284; Yazicioglu, 188. For the verbal interpretation of Art. 1326 of the TCC, see.
Yilmaz, 307 fn. 448.

For an evaluation of the cases where the period is stopped and interrupted, see. Atamer, Volume
1, 190-191; Stizel, Gemi Alacaklis1 Hakki, 302 et al.; Yazicioglu, 189-190.

7 Istanbul BAM 45. HD., 30.12.2020, E. 2020/592, K. 2020/493 (Lexpera) accessed 1 December

2024.

80 6. HD, 6.9.2022, E. 2021/3918, K. 2022/3884 (Lexpera) accessed 1 December 2024. In the
reasoning of this decision, it is observed that the TCC Article 1326 regulation is not evaluated
in detail and the reasoning of the 45th Civil Chamber of Istanbul BAM is “approved”.
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should be based on 14/09/2014, not the date of departure from the ship.
Because it is not possible for Turkish law to be applied between the date
of departure from the ship and the date the ship first entered the Zonguldak
Port.”

This decision was evaluated comprehensively in another scientific study together
with the preparation studies of the 1993 Maritime Liens Convention and it was
concluded that the decision was not appropriate®’. In this study, only the
problems that may arise from the decision will be discussed.

As can be understood from the decision, the Regional Court of Appeal evaluated
the effect of Art. 1355 TCC on Art. 1326(3) of the TCC. Article 1355 of the TCC
determines which court has jurisdiction for arrest decisions regarding foreign-
flagged ships®’. According to the provision, in Tiirkiye, an arrest decision
regarding foreign-flagged vessels can only be given by the court of the place
where the foreign-flagged vessel is anchored, moored to a buoy or a vault,
berthed or laid on the stocks. Therefore, in order for the jurisdiction of Turkish
courts to be established with respect to the lien decision on the foreign flagged
ship, the ship must establish a connection with the land® within the territorial
jurisdiction envisaged under Art. 1355 of the TCC, and the ship must not make
a non-stop passage. Otherwise, since the jurisdiction of Turkish courts cannot
be established for foreign flagged ships in terms of provisional arrest decisions,
arrest of that ship is not possible in Tiirkiye.

The Regional Court of Appeal concluded that the failure to establish the
jurisdiction of Turkish courts within the meaning of Article 1355 of the TCC in
terms of the arrest decision to be issued for foreign flagged ships should not be
taken into account in the calculation of the one-year extinction period for the
maritime lien, since the arrest of the ship is not legally possible within this time
interval. The ship in dispute is foreign-flagged and the seafarers are not Turkish
citizens. Although it is possible for this ship to be arrested in other parts of the
world, it is not possible to arrest this ship in Tiirkiye unless Turkish courts have
jurisdiction in terms of lien decision pursuant to Article 1355 of the TCC.

81 Ciineyt Siizel, ‘Maritime Liens: 'An Endless Torpedo for Foreign Flagged Vessels in Turkish

Seas', Journal of Maritime Law and Commerce (2023/24) 53(1), 24-44.
82 On Article 1355 of the TCC, see. Atamer, Volume IV, 210 et al.

83 Regarding the provision requiring the ship to establish a connection with the land (on or under
the sea) within the jurisdiction, see. Atamer, Volume IV, 214.
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In this study, only one example will be explained. The assumption that there is a
maritime claim arising from a maritime labour contract on a foreign-flagged ship
will be evaluated. The seafarer whose wages are not paid should have the
opportunity to apply to the principal debtor within the five-year limitation period,
as in Turkish Law, against the debtor of this claim. Since this claim is also a
maritime lien, and since Turkish Law applies to whether the claims asserted
through judicial proceedings in Tiirkiye give rise to a maritime lien pursuant to
Art. 1320(3) of the TCC, the claimant will be entitled to a maritime lien [Art.
1320(1)(a)] and the statutory lien will be subject to a one-year extinction period
pursuant to Art. 1326(1) of the TCC. The fact that the foreign-flagged ship did
not enter Turkish territorial waters for four years from the maturity of the wage
claim, and the presumption that the prescription period stipulated under Art.
1326(1) of the TCC commences after the ship enters Turkish territorial waters
pursuant to Art. 1326(3) of the TCC is incompatible with the purpose of
subjecting the maritime lien to short periods of time. Because the main purpose
of accepting a short limitation period for the maritime liens is to protect the
interests of the owners and mortgagees who have rights in rem on the ship, to
improve the conditions regarding ship financing and to strengthen the ship
mortgage security. If the example of a ship changing hands twice within four
years and a mortgage being established on it in favor of a bank that financed the
last transfer of ownership is given, and if it is accepted that the one-year
limitation period to which the lien of the maritime lien is subject for a debt that
became due four years ago starts to run when the ship enters Turkish territorial
waters, the owner whose ship was arrested as a precautionary measure will be
liable with his ship for a claim arising from the debts of the two previous owners
four years ago, and the maritime lien of the seafarer’s receivables that became
due four years ago will prevail over the mortgage right of the mortgaged creditor.
In my opinion, this conclusion is not correct. Otherwise, staying in Turkish
territorial waters would pose a risk of arrest and judicial sale for unknown
receivables that arose in previous years for foreign-flagged vessels. Art. 9 of the
1993 Maritime Liens Convention is undoubtedly not intended for this purpose.
In order to eliminate this ambiguity, it may be appropriate to amend Art.
1326(3)(2) of the TCC as the 3rd sentence and to draft the provision as follows;

“ARTICLE 1326- The time period during which the provisional arrest of
the ship is not legally permissible shall not be taken into account in the
calculation of these periods. According to Article 1355, the fact that
Turkish courts do not have jurisdiction is not considered as a legally
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impermissible time period®’. The period cannot be subject to suspension
or interruption for any other cause."

CONCLUSION

The 1993 Maritime Liens Convention is the origin of the provisions onmaritime
liens regulated under Articles 1320 to 1327 TCC. The maritime liens stipulated
under Art. 1320 of the TCC in six subparagraphs are also maritime claims within
the meaning of Art. 1352 of the TCC. In this study, the decisions given after
the entry into force of the TCC on 1/7/2012, which concern both maritime liens
and maritime enforcement law, were examined. During the evaluation, a
comparison was made with the provisions of the 1993 Maritime Liens
Convention, which is the basis of the provisions.

The results of the study are as follows:

[1] Tiirkiye should immediately denounce from the 1926 Maritime Liens
Convention, to which it is still a party. The TCC has taken the 1993 Maritime
Liens Convention as a basis in this field. There are significant differences
between the provisions of the 1993 Maritime Liens Convention and the 1926
Maritime Liens Convention. In order to avoid interpretation problems regarding
the provisions to be applied, the most appropriate solution would be for Tiirkiye
to withdraw from the 1926 Maritime Liens Convention.

[2] Pursuant to Art. 1350(1)(1) of the TCC, all transactions and dispositions
relating to enforcement are subject to the law of the country where the ship is
located at the time of such transaction and disposition. According to the law of
the foreign country where the judicial sale takes place, the situation of not
requiring the presence in that country during the actual sale of the ship would
constitute forum shopping and would not be compatible with the basic principles
of Turkish enforcement law. If the sale of a Turkish ship in a foreign state
through enforcement violates Turkish public policy, it must be concluded that
the sale has no consequences in Tiirkiye.

[3] Art. 1350(1)(2) of the TCC and Art. 1384 of the TCC are not compatible
with the model 1993 Maritime Liens Convention. Although Tiirkiye has initiated
the process of becoming a party to the 1993 Maritime Liens Convention, the

84 This is the second sentence proposed to be added, which is not currently included in the text
of Art. 1326 of the TCC.
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process of becoming a party has not yet been completed. If the 1993 Maritime
Liens Convention enters into force with respect to Tiirkiye, Art. 11 of the 1993
Maritime Liens Convention should be primarily applicable. In any case, it would
be appropriate to bring the aforementioned provisions into line with the 1993
Maritime Liens Convention through a law amendment.

[4] In order for the jurisdiction of Turkish courts to be established with
respect to the lien decision on a foreign flagged ship, the ship must establish a
connection with the land within the territorial jurisdiction envisaged under Art.
1355 of the TCC, and the ship must not make a non-stop passage. In terms of
the arrest decision to be issued for foreign flagged ships; the failure to establish
the jurisdiction of Turkish courts within the meaning of Art. 1355 TCC should
not stop the one-year extinction period to which maritime liens are subject.

[5] The 2023 Beijing Convention has not yet entered into force in
international law. The provisions of the 2023 Beijing Convention are based on
Articles 11 and 12 of the 1993 Maritime Liens Convention. If Tiirkiye shows its
will to become a party to the 2023 Beijing Convention, the provisions of the
2023 Beijing Convention that are reflected in the TCC should be reviewed anew.
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